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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF LOUISIANA

)
P B., by and through his next friend, - )
Cassandra Berry; D.B., by and through his )
next friend, Leskisher Luckett; N.F., by and )
through his next friend, Kelly Fischer; A.J. )
by and through his next friend, Rosezina )
Jefferson; T.J., by and through his next )
friend, Jeanette Johnson; K.J., by and )
through his next friend, Kimberly Jones; )
M.M., by and through his next friend, )
Nancy McSween; L.M., by and through his )
next friend, Shelton Joseph; D.T., byand )
through his next friend, Chanell Thomas; . )
and L.W., by and:through his next friend, )
Cynthia Parker, on behalf of themselves and )
)
)
)
)
)
)
)
)
)
)
)

all similarly situated students,

Plaintiffs, Case No.

V.

PAUL PASTOREK, Louisiana State ‘ COMPLAINT-CLASS ACTION
Superintendent of Education in his official
capacity; LOUISIANA DEPARTMENT .

OF EDUCATION; and LOUISIANA

BOARD OF ELEMENTARY AND
SECONDARY EDUCATION, )
_ y
Defendants. )
)
)
‘COMPLAINT
1. This is a class action to vindicate the rights of all New Orleans students with

disabilities filed pursuant to the Individuals with Disabilities Education Improvement Act of

2004 (“IDEA™), 20 U.S.C. § 1400 et seq.; § 504 of the Rehabilitation Act of 1973 (“Section
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504), 29 U.S.C. § 794; and Title II of the Americans with Disabilities Act (“Title II””), 42 Us.C
§ 12101 et seg.”

2. In 1975, Congress enacted what is now called the IDEA to protect the educational
rights of the more than eight million students with disabilities in the United States whose
educational needs Weré neglected. Section 1 of Act Nov. 29, 1975; P.L. 94-142, 89 Stat. 773.
This statute focuses on correcting two evils: the exclusion of children 'With-disabﬂiﬁes from
public schooling and the'provision-of inadequate education to those children already admitted tov
the classroom. Pursuant to the IDEA, state edu;:.ational agencies—like tﬂe Defendants— are
required to ensure that schools and school districts have policies and practices in place to ensure
the pro-,active‘ idenﬁﬁcaﬁon of students with disabilities. This is known .as the “child find”
mandate. ‘St.ate educational agencies must also ensure that each child with a disability receives an
individualized education plan (“IEP”) that is reasonably calculated to c;onfer educational benefit.
TEPs must include the provision of any related -services necessary t‘o' ensure that a child makes
academic progress. Related services iﬁc’ludé counse'ﬁng, -speech therapy and other similar
~ supports. For some students, TEPs must provide for transitional services to help aide in the
transition from student to productive adult. The TDEA also includes 'nuhiefous procedural
safeguards to protect -children from .school disc;ipline ‘practices that punish.them for behaviors

telated to their disabilities.

! Section 504 of the Rehabilitation Act and Title IT of the ADA prohibit entities from discriminating against
individuals on the basis of their disabilities, and both laws’ anti-discrimination mandates use nearly identical
language. See Section 504 at 29 U.S.C. § 794(a) (1973) and Title T at-42 U.S.C. § 12132 (1990). The only
meaningful difference between Section 504 and Title I1is that Section 504.applies only to federally-funded
recipients. Hence, when applying both laws in the context of state actors receiving federal funding for the provision
of elementary and secondary education, the Fifth Circuit has concluded that the rights and remedies under both
statutes are the same, and that both statutes may be used interchangeably. Pacev. Bogalusa City Sch. Bd., 403 F.3d
272, 287-88 (5th Cir. 2005). N
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3. Students with disabilities are also prétected by Sectioﬁ 504 of the Rehabilitation
Act which prohibits entitiés that receive federal funding—including‘ state Departments of
Education—from discriminating against peopie on the basis of their disabilities. S;action 504
mandates that state educational agencies provide students with disabilities with access to the
same educational opportunities that are provided to non-disabled students. |

4. Defendants State Supeﬂntendent of Education Paul Pastorek, the Louisiana
Department of Educatioﬁ (“LDE”) and the Louisiana Board of Elementary and Secondary
Education .(“BESE”)'béar ultimate responsibility for ensuring that every school district and every
school within the state of Louisiana complies. with these federal laws. The Defendants have
abdicated this responsiﬁﬂity and aé a result, the rights of New Orleans pubﬁc school students
with disabilities are ‘vio'lated in four general ways:

3. First, students with disabilities are denied admission to public schools on the basis |
of -their disabilities because the Defendants have failed to ensﬁre that public schools offer
disabled étﬁdents the same variety of educational programs and services as are available to non-
disabled children. Thesepractices constitute nothing Iass‘ than disability discrimination.

6. Second, students with disabilities are denied the protections and services té which
they are entitled under federal law because the Defendants have not promulgated and enforced a
child find policy that Wéuld (1) apply uniformly throughout all New Orleans Public schools and -
(2) ensure that all students who are in need of special education services 'are identified, located
and evaluated in a timely fashion.

7. Third, students with disabilities are denied educational opportunities that confer a

meaningful educational benefit because Defendants have failed to ensure that IEPs are

(¥4}
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developed, reviewed and revised for each New Orleans public school student with a disability,
and have failed to provide access to related and transition services.

8. Fourth, students with disabilities are punished for manifestations of their
disabilities and unlawfully exch‘lded‘ froﬁ educational programs and benefits because the
‘Defendants have failed to implement policies, pr;)cedures and practices related to school
discipline that protect these students’ federal procedural safeguards and shield them from
discrimination on the basis of their disability. \

9. The Plaintiffs are ten students who represent a class of approximately 4,500 New
Orleans students With disabilities. On behalf of themselves and a class of all similarly situated
New Orleané students with disabilities, Plaintiffs seek declaratory, preliminary and permanent
_ injunctive relief requiring Sﬁperintendent Pastorek, LDE, a.nd BESE to cease their unlawful
policies, ,procedlllre's, customs, p?.ttems, and/or pr(actices that depfive Plaintiffs and all similarly

situated children with disabiliﬁes their statutory rights to (i) receiye a 'ﬁeé appropriéte pui:lic
JURISDICTION

10. | Turisdiction is conferred upon fhis Court by 20 U.S.C. § 1415()(3)(A) and 29, |
U.S.C. § 794 which provide thé district courts of the United Stétes'with jurisdiction over any |
action pursuant to the above section(s) Withpuf regard to the amount in controversy, and 28
U.S.C'. § 1331, based upon the federal questions raised herein.

11‘. Plaintiffs and the class they represent have no adequate remedy at law and have

-suffered and will continue to suffer irreparable harm unless defendants, including their agents,

representatives and/or employees, are restrained from continuing its unlawful practices.
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VENUE

12.  Venue is‘ proper under 28 U.S.C. § 1391(b)(2) because a “substantial part of the
events or omissions giving rise to the claim{s] oqcurreé” in this district. This Court is authorized
to grant declaratory relief under 28 U.S.C. §§ 2201 and 2202, and injunctive relief pursuant to
‘Rule 65 of the Federal Rules of Civil Procedure.

PARTIES
A. REPRESENTATIVE PLAINTIFFS

‘13, Plaintiff P.B.is a 15-yéér—§1d res.identlof the citjf of New Orleans, who loves to-
play football, listen to music and spend time with his grandmother. He is not currently enrolled
in school, but he~b.egan the 2010-11 s§h001 year enrolled in the .éeventh grade at Pierre A.
Capdau Charter School, a charter school operating as an independént local education agency
(“LEA”). P.B.has a diagnosié of bipolar disorder and <attention deficit hyperactivity diédrder
(ADHD), ‘and ‘was -id.entiﬁed'as a student with a disability under Section 504. He'bﬁﬁgs this
action by and through his mother, Cassandra Berry. -

14.  Plaintiff D.B. is a nine-year-old resident of the city of New Orleans, who loves to
draw, dance, and learn about history. He is .currently éﬁrélled. n ﬁe fourth grade at Langston
Hughes Academy Chartef School, a charte'r 1sch601 Qpefating as an independent LEA. D.B. has
‘been identified as a student with an emotional disability -undér IDEA. I—ie brings this action by |
and through his m&ther,_ Leskisher Luckett. | :

15.  Plaintiff NF is a nine-year-old resident of New Orleans, currently enrolled in the
fourth grade at Lafayette Academy Charter School, a chartér school operating as an independent
LEA. During the 2009-10 school year, he §vas enrolled at Mary D. Coghill Elémentary School, a

traditional public school in the state-run Recovery School District (“RSD”). N.F. loves Dr. Seuss
. 5 ’ .
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books and he likes to sing and swim. He has been identified as a student with multiple
| disabﬂitiés under IDEA: autism and total visual impairment/blindness. N.F. brings this action by
and through his mofher, Kelly Fischer.

16. Plaintiff AJ. is a iO-year-old resident of New Orleans, who likes to swim, listen
to music, play video games, and take care of }ﬁs baby brother. He is currently enrolled in the fifth
grade at Lagniappe Academy Charter School, a charter school Qperating as an independent LEA.
During the 2009-10 school year, A.J. was e_nrolled at Albert ‘Wicker Elementary School, a -
traditional public school 1n the RSD. A.J . has a diagnosis of ADHD, and was identified as a
student with a disability under Séction 504. He' brings this action by and through his mother,
Rosezina Jefferson. | |

' 17. Plaiﬁtiff T.J is a 1.'3-yéar-oid resident of New Orleans, who enjoys playing
football and basketball and who loves spending time working around the house with his
grandfather. He is cﬁrrentlynot enrolled in school because his mother is 1#1’131)16 to locate a school
placement for him in New Orleans. During the 2009-10 échool ‘year, T.T was enrolled in the
fourth grade at Fannie C. Williams Elemeniary School, a 1Iad1t10na1 pubhc school in the RSD
‘T J.hasa d1agnos1s of dyslexia and ADHD, but he has not yet been identified as a student with a |
disability. He bnngs this action by and throngh his mother, Jeanette Johnson.

18.  Plaintiff K.J. is a 14-year—oid resident of New Orleahs, currently enrolled in the
eighth grade at,S_amqel J . Green Chal’;er Sdhbol, a charter schooli 6perating as an indef;endent
| LEA. He loves sports, playﬁzg video games and spending time with his family. K.J. was
identified as a student with a specific leaming disability and ADHD under Seption 504. He

brings this action by.and through his mother, Kimberly Jones.
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19.  Plaintiff MM. is a seven-year-old resident of New Orleans, currently enrolled in
the second grade at Benjamin Banneker' Elementafy School, a traditional public school in the -
RSD. He has been identified as a student with multiple. disabilities under IDEA, including acute
cognitive delays and severe seizure disorder.. MM. is just leamning to walk and enjoys
accompanying his mother to their local ﬁsﬁ market. He brings this action by and through his -
mother, Nancy MeSWeen. | | |

20.  Plamtiff L.M. is a 15-year-old resident of New O_rleaﬁs, who likes to play
basketball, use the eomputer, and help out '_.around the house: He hopee to join the United States
Army after high school. .M. is currently enrolled ‘in the.ninth grade at Sci Acadeﬁy Charter
School, a charter-school operating as an independent LEA. During the 2009-10 school year,‘ he
was enrolled'at Joseph A. Craig Elementary .Sehool, Dr. Charles R. Drew Elementary -Schodl,
Douglass Eighth Grade Academy, and Hope Academy, all state-run public schools in the RSD.
L.M. has been 1dent1ﬁed as a -student Wlth an -emotional d1sab1hty under IDEA. He brings ﬂns_
action by and through hlS great uncle and legal guardian, Shelton Joseph.

21. Plaintiff D.T. is'a seven—year—old res1dent of New Orleans currenﬂy enrolled in
the second grade at Fanme C. Williams Elemen’cary School a tradmonal public school n the
RSD. Duﬁng the 2009-10 school year, he was enrolled-at'Langston Hughes Academ_y Charter
School, a charter school operating as an independent LEA. D.T. loves to-take karate, play Videe
games, and go to the park with his mother and grandmother. He has been identified as a student
with an emotional and behavioral disability‘under Section 504. He brings this action by and
through his mother, Chanell Thomas.

22.  Plaintiff L.W. is a 16-year-old resident of New Orleans, who likes to fix broken

things and help his grandmother out around the house. He hopes to be a policeman after
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completing schdol. L.W. is currently enrolled in the ninth grade at KIPP Renaissance I;Iigh
School, a charter school operating as an independent LEA. During the 2009-10 school year, he
attended KIPP Believe College Prep, a charter school operating as an independent LEA, and
Douglass Eighth Grade Academy, a traditional public school in the RSD L.W. has 1t;een
identified as a student with Other Health Impairments (OHI) under IDEA. He brings this action
by and through his grandmother and legal guardian, Cynthia Parker.
B.  DEFENDANTS |

23. ' Defendant PAUL PASTOREK is the Loﬁsiana Staté Superintendent of
Education. As State Superintendent, Defendant Pdstorek serves as the executive head and chief
administrative officer of the Louisiana Department -of Educatioﬁ,._and has responsibility for
implementing educational policies for the administration, coﬁtrol, and ép.eraﬁon of the functions,
programs, and-affairs of the ;Depamnent. La. R."S;,‘§ '35:644. The _Sfate Supériptendent also
executes and implements those -edﬁcétiopal pdh’cie‘s and j}t;rograms.under the supervision and
control éf the Loﬁsima Board ‘of Elementary and Secondaﬁ- Education and the laws ‘affectir;g
Séhoo.ls under the jurisaic;ﬁon of the Board. La. R.S. § 17:22. Defendant Pastorek is sued here in
* his official .capacity. | - |
| 24.  Defendant LOUISIANA DEPARTMENT OF EDUCATION (LDE?) is
responéible for providing public education for the people of the state of Louisiana and is the
agency through which the state admim'stérs,the functions .of the superintendent of educatioh and
the Board of Elementary and Secondary Education. La. R.S. § 36:642(B). LDE is also
responsible for\performing the state’s responsibiliﬁes relating to the education of -exceptiohal
children, including the administratioﬁ fand distribution of all federal funds received, in

accordance with the law. La. R.S. § 36:649. See also La. R.S. § 17:24. As the state educational
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agency (“SEA”), LDE has the ultimate responsibility for ensuring that all public schools in the
state of Louisiana comply with the IDEA. 20 U.S.C. § 1412(a)(11)(A). Pursuant fco La.RS. §
. 36:642, LDE has the authority to sue and be sued. LDE is sued here in its official capacity.

25.  Defendant LOUISIANA BOARD OF ELEMENTARY -AND SECONDARY
EDUCATION (“BESE”) is responsible for the oversight of the Louisiana Department of
Education and the Louiéiana Recovery School District. BESE oversight responsibilities include
the approval and adoption of rules, by-laws, and reguiations for the government of the pubiig
elementary and secondary schools and other public schools and pro gréms under its jurisdiction, |
which shall not be inconsistent with state and federal law, pursnant to La. R.S. § 17:7. Pursuant
té La. R.S. §.17:10.5, BESE functions as the local school board for the RSD’s traditional public
schools, promulgating and enforcing local policy and supervising the Superintendent. Pursuant to
La. R.S. §17.6, BESE has the authority to sue and be sued. BESE is sued here m its official
capacity only. | |

CLASS ACTION ALLEGATIONS

26. Pursﬁant to Federal Rules of Civil Procedure 23(a) and (b)(Zj, the Plaintiffs bring
ﬂﬁs action on behalf of themselves and all other present and future New Orleans students who
' afe identified or who should be identified és students with disabilities pursuant to the Individuals '
with Disabilities Education 'Improvemént Act of 2004 (“IDEA™), 20 U.S.C. § 1400 et seé.;
vSection 504 of the Rehabilitation Act of 1973’, 29 U.S.C. § 794; and .Titlé II of the Americans
with Disabilities Act (“Title "), 42 U.S.C. § 12101 e seg. o

27.  The proposed class is so ﬁumeroﬁs that joinder of all members is ﬁnpracticable.
The class members inclﬁde the approximately 4,5 OO ,Ne{;v Orleans students with disabilities (both

identified and unidentified) who are currently enrolled in public school and the countless
' 9
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students with disabilities who will enroll in the future. Gix}en the nember of youth who are
members of the proposed class, joinder is not just impracticable —— it is impossible.

28.  There are questions of law and fact common to the class. These common
questlons include whether the Defendants have violated the IDEA, Section 5 04, and Title IT.

+ The claims of the Plaintiffs are typmal of the claims of the proposed class i in that
the named Plaintiffs, like other members of the class, allege that LDE and BESE have failed to
-comply with their obligations pursuant to the IDEA, Section 5'04, and Title I As a result, the
Defeﬁdaﬁts ‘faﬂ to ensure that class members are properly evalua'eed and identified for special
educatien‘services. Class members are also denied 'aefree appropriate publie education, meaning
they de not receive individualized education plans (IEPs) that provide appropriate related and
transitional services and that are reasonably caleulated to confer educational “benefit.
Furthermore, the Defeﬁdants fail to protect class members Wlth the required - procedural |
safeguards related to school discipline. Finally, tﬁe’ Defe_qdéhts faﬂ to en‘su.fe class meﬁbers are -
not discriminated xagainst on the besis of disabi}ity and are provided access and accommodations
to the same programs and services as equally as they are avaﬂable fo non—dlsabled students.

30.  The Plaintiffs w111 fairly and adequately represent the interests of the class. The
Plaintiffs_ possess a strong personal interest in the- subject matter -of the lawsuit, and are
Tepresented Ey expeﬁenced counsel with expertise in special education aﬁd disaﬁih'ty law, class
actions, and civil rig].ltS litigation. | |

31.  Defendants have acted and refused to act onv grounds generally applicable to the
class. LDE and BESE have failed to comply with their general supervisory reeponsibﬂities by
failing to appropriately monitor, identify, and compel the New Orleans public schools to

eliminate the numerous systemic violations of IDEA; Section 504 and Title II. Defendants’
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customs, policies, procedures, patterns and/or practices have a similar impact upon the plaintiffs

vand the class they seek to represent. Correction of these violatioﬁs will benefit all class

membérs. The relief sought here'iﬁ applies to the class as a whole and not merely~to any

particular individual or group of individuals. |
| NEW ORLEANS SCHOOL GOVERNANCE FRAMEWORK

| 32.  As aresult of the unique structure of public education in New Orleans, ~studentsl
| with disabilities face insurmountable challenges when aﬁeﬁpﬁng o access educaﬁqnal services.
Uncier federal law, specialv education services are administered by a local education agenc;y
(“LEA”)—traditionally a single school .aistrict'which serves as the centralized point of authority
and accountability fof schools. As a result of the éducaﬁon réforms that occurred in the city
during the ﬁftermath of Hurricane Katrina, ,ﬁd such single entit:y‘exists in New Orleans.

33. ‘-'Immedia'tely following Hurricane Katrina, the sfate-opez:ated 'Recovery School
District (“RSD”), a division of the LDE -that is- overseen by BESE, became responsible for
‘operating low 'performing schools that were previously run by the Orleans 'Pan'sh School Board
| (“OPSB”). 'Under this jneW s'lt.:ructure, OPSB retained control of 16 iSClleOlS including 12 charter
schools. RSD gained control of all other.‘ schools. Once a'puﬁlic school is.t'.ahsferred t:o the -
RSﬁ, it can be operated by a privéte .éntity @ovm asa chartgr school.

34.  Currently, the RSD directly operates 23 schools and has overseen ’ghe chafteﬂng
'Qf 49 schools. Each of these 49 schools operates as its own LEA. There are 51 distinct LEAs
| that operate within the city of New Orleans. Over 70 percent of New Orleans public students
atténd charter schools—more than anywhere else'in the country. Stacy Teicher Khadaroo,

After Katrina, How Charter Schools Helped Recast New Orleans Education, Christian Science

Monitor, August 29, 2010, available at
11
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http://www.csmonitor.com/US A/Education/2010/0 829/After-Katrina-how- charter—schoels-
heiped-reeast-NeW-Orleans'-education. '

35.  For purposes.of adnﬁnistering. special education serviees, each of these charter
schools functions as an independent school district or LEA. By functioning as an LEA, a single
charter school assumes the responsibility of an entire school. district. Under federal 15W, the
Defendants must ensure that eech charter school has the appropriate reeources, policies and
procedures to provide the full panoply of special education services from e%faluaﬁons to related
services and supports.

| STATUTORY AND REGULATORY FRAMEWORK
A. IDEAREQUIREMENTS _

36. The Indlwduals with Dlsablhtles Education Improvement Act of 2004 (IDEA),
requﬂes that a state provide.a free appropriate public education to.all its students with disabilities
’ineluding children vviﬂlfdisebil_ities who have been suspended or expelled from sehool. ‘See 20
U.S.C. § 1412(a)(1)(A); 34 CER. § '300 IOi Tne IDEA estabﬁshes a system of procedural and
substantive requlrements to Wthh the state educatlonal agency must adhere to ensure that each
child with-a dlsabﬂlty receives a free appropnate pubhc educatlon 20US.C. § 1401 et seq.

37. The state educational agency has the .ultimate'responsibility for ensuring that all
puﬁlic scheo'ls in_the state ef Louisiane cerﬁply with the IDEA. .ZQ U.S.C. § 1412(a)(11)(A).
Accordingly, LDE and BESE are responsible for hﬁplemenﬁng polieies ér;d,procedures to ensure
that LEAs are monitored for iﬁplementaﬁon and cemplie.nce with the IDEA. 34 CER. §
300.600. If the state determines that’ an LEA is not in compliance, the IDEA requireé the state to

take necessary action to enforce compliance. 34 C.F.R..§ 300.608.

12
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38.  In addition to their general éupé:rvis’ory reséonsibﬂities, LDE and BESE have the
responsibility to ensure implementation and compliance with specific provisions of the IDEA.
First, they must ensure thét each LEA take steps to make certain that its childreh with disabilities
have available to them the variety of educational programs and services available to non-disabled
children in the area served. 20 U.S.C. § 1412(a)(2); 34 CF.R. § 300.110. They must also have
in effect policies and procedures to ensure that all children with disabilitiés, who are in need of :
speciai education and related services, are identified, located, and evaluated. 20 U.S.C. §

1412(2)(3); 34 CFR. § 300.111. LDE .and BESE must ensure that an individualized education
program. (“IEP”) is developed, reviewed and i'evised for §ach child with a disability to enable the
vc‘hild to receive a free appropriate public education. 20 U:S.C. § '1~412(a)(4); 34 CFR. §
300.112. Finally,' they must ensure that children with disabilities are afforded the ?rocedural
safeguards &escﬁbléd ‘:by IDEA when disciplinary action is contemp'lated.' 20 US.C. §

, i41.2(a)(6); 34 'C.‘F.R.'§ 300.1:50. IDEA requires the state to examine LEA data to determine if -

significant dis'crepancies. exist in the rafces of suspensions and cxpulsic;ns of children with:- |
| disabiﬁties. If disérep.én'cie's exist, the state must .r.eviewiand revise its policies, proéedur.es and

practices relating to the developmenf of IEPs, the usé of positive behavioral infeweﬁﬁons ancllA :
supports, and procedural safegua,’rjds, to ensure 'tﬁat the state is in compliance. with the IDEA. 20' '

US.C. § 1412(2)(22); 34 CFR. § 300.170. |

39. Asthe SEA, 'Defendan’cs LDE and BESE aré jointly responsiBlé for overseeing,

'monitoﬁng, and enfprcing the coordiﬁation and provision of special education services in New

Orleans. This obligation applies to students who attend all public-schools that operate in the city

of New Orleans,v including the 49 charter schools that function as 49 independent school districts,

13
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tile 23 schoels operated by the stete under the Recovery School District (RSD) and the 12 charter
schools and 4 publicly run schools operated by the Orleans Paﬁsh School Board.
B.  SECTION 504 AND TITLE [ REQUIREMENTS |

40.  Section 504 of the Rehabilitation Act and Title II of the Americans with
Disabilities Act prohibit public entities from diseriﬁﬂnati:ng against individuale with disabilities.
~ Pursuant te Section 504 and Title II, public schools are prohibited from excluding students with
disabilities from pe.ftieipating in or receiving the benefits of a school’s programs, activities, an.d
benefits. To the eitent a stuvdent‘ is excluded from programs, activities, and benefits, it B
constitutes disability discrimination. 42 USC § 12132;29 U.S.C. .§ 794(a). Accordingly, each
student with a disability must be provided acc‘ess to all .progr‘ams provided to non-disabled .'
students. 42 U.S.C. § 12132; 29 U.S.C; § 794; 34 CE.R. §§ 104.21. Furthermo;e, Section 504 )
and Title I require that each disabled student Be provided reasonable accommodations and
mod1ﬁcat10ns des1gned to provide meamngful access to educaﬁonal beneﬁts or as :necessary to -
avoid d15cnmmat10n on the basis of d1sab111ty 34 C F. R. § 104.33; 28 CFR. §35. 130(b)(7)

41.  Section 504 and Title I’s nearly identical antl-dlscnmmauon mandates apply to” -
quahﬁed individuals with d1sab111t1es In the elementary and secondary educa’aon context, the -
term “qualified individual” refers to

a handicapped person (i) of an Aag‘,e dﬁring Wﬁcﬁ.DOMmdicapped persons are provided

[public preschool elementary, secondary, or adult educational services] (ii) of any-age

during which it is mandatory under state law to provide such services to handicapped

persons, or (iii) to whom a state is required to provide a free appropriate pubhc education

under [the IDEA]. 34 C.F.R. § 104.3())(2) (1980)

42.  Furthermore, Section 504 and Tifle IT define “disabﬂi’cy” as “a physical or mental

impairment that substantially limits one or more of the major life activities.” 42 U.S.C. §

14
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12102(2) (2008); 29 U.S.C. § 705 (1973). Qualified students with disabilities can demonstrate
that their state education agency discriminated against them pursuant to the following analysis:

The plaintiff-student is disabled, according to the common definition;

The plaintiff-student is otherwise qualified to participate in school activities;

State education agency receives federal financial assistance; and

The plaintiff-student was excluded from participation in, denied the benefits of, or subject
to discrimination at the school.

AR

43, S'ec.tion 504 also mandates that each child ﬁm a disability in New Orleans
receive a free appropriate public -education inclﬁding the provision -of regular or special
education and supplementary aids and services to meet the needs of the student. 20 U.S.C. §
794; 34 CFR. §104.33.

44.  The United States Department of Education’s Ofﬁce for Civil Rights (OCR) has
routinely d.eterminedfha’_c,\ as"rlecipients of federal financial assistance, the state educational
agency is ultimately responsible for ensuring the provision of a free .api)ropriate public education
‘to each qualified person in'its jm:isdictioﬁ under.Secﬁon 504. Individuals With Disabilities Educ.
L. Rep., 352:627-631, 628—'29, OCR Ruling: Complaint No. 03-88-1024 West T/‘z'rgz'ni.a
Department of Education. | |
C.  STATE REQUIREMENTS

45.  LDE and BESE’s obligations to students with disabi]i’ci'es' under IDEA, ‘Section
504 and Title II are réinforéed in Louisiana state law. Pursuant to R.S. § 17:1941, the state
educational agénc_y has 2 duty to

pfovide a free éppropriate,public education to every child wifh an exceptionality who

is a resident therein. Out of recognition that included within any population one will find

some children who require special education and related services, it is the purpose of this

Chapter to provide for a flexible and uniform system of special education for all children

requiring such services; to provide a flexible and nondiscriminatory system for

identifying and evaluating the individual needs of the child; to determine the
appropriateness of the special education services; to conduct a periodic evaluation of the
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services and their benefit to the child; to prevent denials of equal educational
opportunities on the basis of national origin, sex, economic status, race, religion, and
physical or mental disabilities/impairments or other exceptionalities in the provision of
free appropriate public education; and to provide such special education services herein
described and related services in the least restrictive educational placements.
SYSTEMIC ALLEGATIONS AND EXHAUSTION OF ADMINISTRATIVE REMEDIES
46.  The Plaiﬁtiff class has detailed widespread systemic failures of IDEA ;:ompliance. |
As a result they aré not required to exhaust their administrative remedies available under the
IDEA. Given that the administrative system cannot -provide the Plaintiff-class w1th the requested
class-wide declaratory and injunctive relief, exhaustion-woﬁld be futile.
STATEMENT OF'FACTS
| 47, - Defendants systemically deny New Orleans students with disabilities a free
appropriate pubiic education by failing to énsure that the educational r-pr.ograms provided to
public school students in Orleans Parish meet t’he requh'enients of 'the IDEA, Sg:ctiOn 504, and -
TitleTI. | | B
48.  Sincethe New Orleans public schools Weré restruénlred over five yéars ago, the
Defend‘einté }iaye conducted only two cursory monitoﬁng visits. The Defendants-assessed IDEA
-compliance in only 10 out of 59 local education agencies operating across -the city. Despite the
serious deficiencies in the 4scope .of the Defendantg’ mogitoring, .these. ﬁsits _dooumve‘nted
- substantive. IDEA violations. Nevertheless, the Defendants have failed té combel New Orleans
public schools.to comply Witﬁ federal law by promulgating and eﬁforcing policies and practiceé
that would ensure compliance. |

49." Defendants have further failed to provide sufficient oversight and monitoring of

the special .education services provided in New Orleans’ 51 LEAs. As a result of Defendants’
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failures, New Orleans students with disabilities suffer the following -systemic violations of
federal law: 1) discrimination on the basis of disability and denial of access to educational
services; 2) failure to de_velop: and implement child find procedures; 3) failure to provide a free
and appropriate education that confers a meaningful educational benefit; and 4) failure to provide
students with discipline-related kprocedural eafeguards. | |

A. SYSTEMIC VIOLATION 1: DISCRIMINATION ON THE BASIS OF
DISABILITY AND DENIAL OF ACCESS TO EDUCATIONAL SERVICES

- 50. The New Orleans public school system is built around ‘the concept of “sehool
choice.” As' stated en befeﬁdanf LDE’S website “[A] basic belief inherent in public charter
scl'lools. is that parents, students? -and teacheﬁ.'s Wouldl'be more .ﬁkel_y to achieve success when they
choose where tﬁey go to school .or where fhey work. E.or parents and stqdenfs, thls allows them
to choose schools ‘tﬁat mer'e aperopriately met the needs of children.” (ayailable at
http://www.doe.state.la.us/lde/charter/z624.111#11).

51. . >Defendants. fail to previlde‘smdents with disabilities with the _saﬁne -educational

choices pr.ovided to no_n—_disabled students. Because the 'Defendan’ts '.have failed to execute their _ |

general superwsory authonty, many local educatlon agencies are unable or unwilling to provide

special educatlon and related services. As a result students with chsabﬂmes are unlawﬁﬂly ‘
denied admission to sehools solely on the basis of thelr disabilities. |

52, While non-disabled students can choose from a Wide variety of public schools,
students. with disabilities have sigrﬁﬁcantl& limited o,pﬁons and can only attend those schools that
(1) are willing to accept students with disabilities and (2) inrovide related services and necessary

accommodations.

17



Case 2:10-cv-04049 Document 1  Filed 10/26/10 Page 18 of 60

53. | The Defendants have failed to promulgate and enforce policies and practices that
will ensure each local education agency operating in Orleans Parish offers students with
. disabilities the same educationai programs and services available to non-disabled etudents.
Because the Defendants have failed to provide local educations agencies with eufﬁcient training,
monitoring, and compliance oyersight, students with disabilities are refused. admission to public
schools because of their disabilities. Some students with disabilities are admitted to public
schoels, but are counseled to leave once thelr disability begins to maﬁifest. All students with
dis'ébﬂities have significantly fewer school choice optione than their non-disabled peers.
54. " Children with disabilities are signiﬁcanﬁyl underrepresented Ain maﬁ'y ﬁublie
scﬁeols ‘in New Orlee.ns. ’ Stgdenfs with disabilities 'compriSe 12.6 -percent Qf the student
' populeﬁon in the RSD-direct run schools. Charter schools enroll significantly fewer students
with disabilities—on avefage 7.8 percent of charter echool .studeﬁts :heye ‘disabilities. Louisiana
‘»Depa:tment of Education, State Special Educétion Data Preﬁle (2008-2009), available at
http://m.doe.state.la.us/lde/uploads/ 17133.pdf. :Eleven cherter schools reportedA that five
percent or less of their student popUletion is 'comprised of students with a disebﬂity |
- 55. When charter schools violate ’{he1r contractual obhcatlons and- deny enrollment to
children with dlsabthes Defendant LDE fails to take appropnate action to remedy this
violation. For example Pierre A. Capdau Charter School enro]led a student body comprised of.
. just over three percent of students with disabilities. Instead of’ enfor.cmg the federal obhgatmns to
- ensure that a school provides equal 'éccess ‘;LO dieabled students, in 2010 LDE granted Capdau a
three-year charter extension because it met academic performance standards.
56. © Had LDE‘investigated the exclusion of students w1th disabilities at Pierre A.

Capdau Charter School it would have uncovered the plight of students like Plaintiff P.B., who is |
18 ’ .
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identified as a student with a disability under Section 504. On October 3, 2010, a school
administrator told his mother that P.B. was no longer welcome lto return to school because of a
manifestation of his disability. Since that time, P.B.’s mother has attempted to locate a New
Orleans public school that will enroll him. Every school has tumed her away and P.B. remains
out of school to this day. . | -

' 57.  Plaintiff T.J .,A a student with dyslexia and ADHD, has .also been denied admission
to a number of schools that post Jow eﬁroﬂment rates for students with disabﬂities. T‘.J .’s mother
attempted to enroll him in A.P. Tureaud Elementary School, Nelson Elementary School

Abramson Science and Technology Charter School Sarah T. Reed Elementary School, and ~
Gen’ally Terrace Chafter School All ﬁve schools refused to enro]l T.. because of his dxsabmty
He is currently not attendmg school |

58. _Plaintif_fs NF, who has autism and a coﬁplete visual impairment, and M.M., who
has acute cognitive delays and-a severe seizﬁfe dieorder;'\x;ere informed by several public school
ofﬁcia’le that their scﬁools'oould 'not.accommodate‘ students with éev.ere disabilities. |

59. M;M., Who is 'Wheelchaireoound; ‘w‘adte‘d to apply‘ to the Lafayette Academy |
Charter .' Scihool. Howeﬁzer, the school’s faeﬂit‘ies are {not W}ieelchair racCe'ss'ible'——so his
application Would 'have been futﬂe o

B. '~ SYSTEMIC VIOLATION 2: FA]LURE TO DEVELOP AND MLEMENT_
CHILD FIND PROCEDURES .

60.  The Defendants have failed to promulgate and implement policies, practices and
procedures to ensure that New Orleans students with disabilities are identified, located and-
evaluated. In an average Louisiana school district, 12.2 pef.cent of all students are identified as

 having disabilities. Louisiana Department of Education, Special Education Performance Profile

19



Case 2:1‘O—¢v-04049 Document 1 Filed 10/26/10 Page 20 of 60

(2008-09), available at http://WWW.doe.state.la.us/lde/eia/z11'5.html. In contrast, only 8 percent
of public school students in New Orleans are identified as eligible for special education services.
Similar school districts across the couritry have identified almost twice the anumber of. st;udents
. with disabilities. As a result of the Defendants’ failures, children with disabilities remain
unidentified and .they afe denied the educational services and proéedural safe guards to which
they are entitled under federal law.
61. A survey conducted by Educational Support Systems, Inc. (“ESS Survey“’ ) further

- documents systemic Ghlld ﬁnd wolatlons n New Orleans pubhc schools. The survey evaluated
the special education programs and services of 23 New Orleans charter schools. The survey
finds that “an} astoniéhing number of 504 plans” have been ldave’loped in New Orleans m ‘
cbiﬁparisan to-other urban jurisdictions, and jspecial education coordinators at several schools
"‘es'tiinated that at least 30% of students ‘with 504 plans 'Woaid quality for 'spécial education
| ehgiblhty ” 'Educa’aonal Support Systems Inc.,, The .S_'peczal Educanon Project: A Study of 23
" Chan‘er Schools in-the Recovery School Dzslrzct (2008). Local educatlon agencies have fewer
" legal obligations fo students 'WhO‘ are only identified pursuant to S_ection 504. The ESS surve_yv _
suggests that 'schoolé under-identify studar_lts with disabilities in a éffdrt to eacape their legal
_ obiiéations uﬁder the IDEA. | |

- 62. Thev report concludes ’fhat "‘tﬁe umusual application of 504 i)lans. suggests a
possible 'niisintarprétation and ase of Section 504 of the Rehabiﬁtation Act and could make
| charter schools liable for failure to conduct Child Find and provide a Free Apﬁropriate Public
Education (F APE) under IDEA as defined by special education regulatiqns.” |

| 63. In the absence of significant policy modifications, training, oversigl;lt and

naonitoﬁng, Defendant IDE’s child find policies cannot be implemented in the majority of the
20 : '
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local education agencies located in New Orleans.v Pursuant to LDE policy each charter school
must “regularly employ certified pupil appraisal personnel to conduct individual evaluations”
and “retain full responsibility for the individual evaluation.” Qualified pupil appraisal personnel
iﬁcludesf assessment teachers/educational coﬁsultants/educational diagnosticians, certified
school psychologists, - qualified school social workers, speech/language pathologists, édapted'
physical education teachers, audiologists, certified school nurses, and occupational therapists.
The Defendants have failed to ensure that local edﬁcation. agenciesv have the resources and
expertise to perform ﬁecessary évaluaﬁons. Asa reéult, many charter schools refer students to the
RSD for evaluations. | | |

64.. Yet even at the RSD, which is directly run byiDefc.mdant LDE, Defendant.BESE’_s
child find proce'dures' az;e_ unworkable. Students feferred to the RSD for in’itialv evaluations
frequently must wait months before an evaluationA occurs—Ilosing valuable eglu;:am‘)naAl tJme
during the wait. |

65. Defendant BESE’s child find po]icy further charges a local education agency with
the responsibility to .d_ocumexﬁ child ﬁnd‘ activities “for studentsA who are (1) enrolled in an
educational prograrh operated‘by or under the jurisdibtion‘ of a public agency; (2) enrolled in a
private school program within .th-e' géogrgphic'jﬁﬁsdiction of a public agency; and (3) not
enrolled in school. " -

66.  The child find policy fails to recégrﬁze tha’; New Orlgans lacks a public égency
that has jurisdiction over all students residing in the geographic area. New Orleans is the only
geographical region in the state in which students cannot receive child find services until they are
actually admitted and enrolled in a public school. The Defendants have further failed to appoint a

public agency that is responsible for evaluating students who are homeless, migrant or who
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attend private schools. As a result, many children with disabilities are unidéntiﬁed because no
appropriately-resourced local entity bears responsibility for ensuring compliance with fhe child -
find mandate.
| 67 . The Defeﬁdants’ failure té comply with IDEA’s child find niandate causés
irreparable harm to a hﬁmber of the named Plaintiffs. D.T.'is a seven-year-old who has been
denied access to edpcational services as a result of the Defendants’ failure to comi)l_y with
IDEA’s child -find mandate. While he was identified as a student with an emotional and
' behavioral disability under Section 504 of the Rehabilitation Act during the 2008-09 school year, -
Langston Hughes Aéadeniy Cha;;'ter ‘School ignored clear iﬁdiéations that he should be evaluated -
for eligibility for. speciai education services under fhe IDEA. D.T.’s béhavioral manifestations
'signiﬁcantly 'af‘fected his .agadeﬁ:u'c performancé, and .hé has persistently failed to make
educaﬁoﬁal ,progrelas',s. Because he is unidenﬁﬁed és‘ a studént_eligible for IDEA services, D.T.
WasAdAenied acéess to a regular .classfooﬁa with special education supports, and insteaﬁ attended
s?:hoolﬁ in the “in-school sﬁspension”,rooﬁ Wﬁe;e he vx;as given “Worklpackets” tha;: were not
calculated to Coﬁfer meanihgful education 1tl)v:-meﬁ’c.-
68. 'Plainﬁﬁ P.B. is similarly identified as eligible for services under Section 504. A |
July 2010 "e'\/;alue;ﬁon diagnosed him Wlﬂ:l ADIiiDland bipolar disorder. He is currénﬂy repeating 1
the seventh grade for the third time and struggles to control manifestations of his disabiiiﬁes. '
Despite clear indications that he is eligible for special educaﬁon and related services under the
IDEA, be feniains unidentified and unable to access the procedural protections to which he is
entitled. | |
69. Plé.intiff K.J. is identified as a student with a specific 'learﬁing disability and

ADHD under Section 504. Beginning in 2009, on numerous occasiqﬁs, his mother requested tha
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he be evaluated for special education and related. services under the ‘IDEA, but no school has
k responded to her request and cdnducted an évaluation. K.J. has been held baék in both the sixth
and seventh grades and he i is ﬁ'equently d1sc1phned for mamfestauons of h1s disability.
70.‘ Plaintiff A.J. is diagnosed with ADHD and is elmble as a student with-a disability -
| un(ier Section 504. After A.J. was sus,pendedfor’ a total of 40 days, A.J.’s mother requested an
evaluation for special education and related services. .Wéll over one year later, the evaluation has
not occurred. As a résu]t, A.J,, who is ten years old, is fxmétioning ;)_n ,va ﬁst grade level m '
rea(iing. ‘ | | |
71.  In 2004, Plé'mtiff T.J. was évéluéted by a private medical provider aﬁd found tb: A
have a specific learning dise'xbility'.. New'Orleané public scbobls'have Wholly ignm;ed this private
evaluation and refused to conduct an educaﬁdﬁa’l -.evalﬁaﬁbn to .deter'r‘nine ‘his ¢'1igf§)ility for
special -education serv_iceé. As a result he is several yéafs ‘behind his peers academically and is
Arepeatedly_punished for manifestations of his. disab‘ility. | | B |
C. SYSTEMIC VIOLATION 3: EALLU_RILTO PROVTDL.A FREE APPROPRIATE
PUBLIC EDUCATION THAT CONFERS A MEAN]N GFUL. EDUCATIONAL
. BENEFIT |

| 72.  Inorderfora chiid with a disability to récéiye a free appropriate iauB]ic :edugaﬁc.)n, B
. the child must :Feceiv.e spécial_'edﬁcaﬁon and f_elated- services désignéd to confer education
benefit. Federal law re.quire“sl the -deveiopﬁeiﬁ of an individuaiized education plan. (IEP) in drdef

to ensure that stﬁdénts with 'disabﬂiﬁes' received ed‘ucati'onalAbeneﬁt; |
73.  IEPs must inclﬁde 1) .a statement of the student’s present levels of academic
achievement and functional performance; (2) a statemeﬁt of measufable annual academic and
functional goals; (3) a description of how the student’s progress will be measured, and When

periodic pro gress reports will be promded (4) a statement of the spec1al education and related
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services that will provided to the student; (5) an explanation of the extent, if any, to which the
studént will not participate in regular classes; (6) a statement of any individual appropriate
accommodations necessary to measure the academic achievement and functional performance of
the student; (7) the prOJected start date for any related services; and (8) transition services for
students who have reached the age of 16. 20 U.S.C. § 1414(d)(3).

74.  An IEP is considered reasonably calculated to confer educauonal benefit if it is
“likely to produce progress, not regression or .trivial educational advancement.” In short, the
education_al benefit that an IEP is designed to achieve mustbe “‘haeaningfhl.'” Cypress-Fairbanks
Indep. Sch. Dist. v. Michael F 118 F.3d 245, 247-48 (5th 'Cir. 1997)‘

75. Related semces are also.a fundamental aspect of a ﬁee appropriate public
educatmt:x Federal law mandates that related services, mcludmg transportanon, developmental,
corrective, and other supportive semces such as speech _langua_ge therapy, psychological
services,~ physical and -occupational "therapy, social work services, .counseling ,serviees,
orientation and mobﬂity services and medieal services be provided as needed to assist a ehﬂd to
beneﬁt from spe01a1 education. 20 U. S C § 1401(22) To the extent these services a331st a chlld
mrecetvmg an appropnate educatlon schools are requtred to make these services avaﬂable at no
cost to the student. | |

76. 'Smdents with disaBiIittes aged 16 years and 'older are also entitled to receive
transition serviees that will help them transition from school to adult]aood, by foeusing on -
developing skjlls needed for employment, post-secondary education, Vocatioﬁal training, or
independent living: 20 U.S.C. § ,1401(34); 34 CFR. § 300.43. The student’s IEP team is

required to develop a transition services plan in the TEP.
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77.  Because the Defendants have failed to promulgate and enforce policies that
~ ensure the development and implementation of individualized education plans, related services,
and transition services that confer meaningful .beneﬁt, New Orleans students with disa’eﬂities are
denied a free appropriate public education.

78. The abysmal graduation and school completion rates ’for students with disabilities -
who are enrolled in the RSD underscore the befenda.nts’ failure to ensure that tnese students
receive educational benefit. On‘.average,v across the state of Louisiana, 19.4 percent of all students
with disabilities graduate with a diploma. In-cornpatisen, only 6.8 percent of RSD students with
disabilities graduate with .a high school .dtploma. ~ Almost 50 percent of RSb studen‘ts with
disabﬂittes +fail to .c.omplete school—a number much higher than the state average of 31.4
percent. Lou1S1ana Department.of Educatlon, Speczal Educatzon Performance Profile (2008 09), :
available at http:/fwww. doe state la. us/lde/e1a/2115 Jhiml.

79.  'The above-referenced ESS Survey documented numerous IDEA ‘violations related
to edueationat »b‘eneﬁt : Out of 60 relevant'ﬁles 37 .percent tndicated that the students Were -
functmmng “well below grade level.” An add1t1onal 49 percent ‘of the files indicated student
functtonmg in the “below grade level” range—clear ev1dence that many students ehgtble for
spectal educatlon are not makxng acadermc prooress Desplte Iow academic achlevement at
least 60 percent off students with disabilities surveyed had the cognitive potentlal o achleve at
| grade Ievel Educahonal Support Systems, Inc., The Speczal Educanon Pro;ect A Study of 23
Charter Schools in the Recovery School District (2008). |

8Q. " The results of the eighth grade Louisiena_ Educational Assessment Program
(“LEA.Ps’)‘ also demonstrates the Defendants’ failure to ensure that New Orleans public school

students with disabilities are provided educational benefit. In 2007-08, 94.6 percent of all RSD
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eighth grade students with di_sabilities failed the LEAP assessment. During the same year, 78.37
percent of all eighth grade charter school students with .disabilities failed the test. LDE has
documented that most of the students Wlao‘ failed the eighth grade LEAP were functioning
anywhere from two to seven grade levels below the eighth grade in r-eading and in math.

81. Deferldant LDE monitored the New Orleans public schools for IDEA compliance )
and discovered wide-spread, systemic in_adequacies in JEP development. Despi_te this fact, LDE
has taken no actionto ensure that TEPs developed by New Orleans. Public Schools are reasonably
calculated to confer educatlonal beneﬂt | | |

82.. The ESS Survey found that many schools failed to prov1de the appropriate related
the schools surveyed descnbed the overwhelmmg need for mental health support for its students
Still, only 15 of the 23 schools prov1ded soczal Work or counselmg as a related service, and one
school reported providing no 'relate.d ser-vmes at all. Six schools surveyed rely on the RSD for
the ‘provision of related services. AlIl six repor“ced that RSD chmcrans mfrequenﬂy .
commumcated and. collaborated with them sporadxcally attended IEP meetmgs and failed to
commu_mcate Wlth the teachers toensure that service ‘delivery related back to the classroom and |
l.eazrﬁn‘g. .Tlle survey further corlcluded rhat the number of special :-education studeutS'receivingAA
counseling as a related serwcev'was _subs’tantially low, especially consldering that'many New -
Otleans students live with trauma caused or exacerbated by Hurricane Katrina. Educational
Support Systems, Inc., .lee Special Educatl’on Projéét: A Study of 23 ‘Charter Schools‘in the
Recovelfy School District (2008). -

83.  The ESS Survey also documented that students Wlth disabilities in NeW Orleans

rece1ved very l1m1ted transition services as part of the:r IEPs. The report cites the overwhelmmg
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laék of vocational programs, internships, aﬁd resources‘ available in New Orleans to support
_special education students in need of transition services. |
84.  When Defendant LDE conducted focused monitoring of the RSD and charter
schools in February 2009, it reported similar findings. The monitoring team reviewed 27 records
of RSD students ages 16 years and older and discovered that only ﬁine of the 27 were found to
. have coordinated, measurable, annual IEP goals and transition services that would reasonably
enable the studenté to meet‘postse.condary goals. Fof the charter schools, nine student re_cords
were reviewed aﬁd only two of the nine students had coordinated, meaéurable, ahnual IEP goals
and fransition services that Wéuld reasonably enable the studénts to meet postsecondary goals.
When the monitoring teani con&ucted their follow-up visit in March 2010, it again documented
evidence of continuing noncompliance. |
85.  Named ‘Plainﬁff NF. arived in New Orleans from Indiana with an IEP that
specified that he reqmred individualized paraprofessmnal support and related semces mcludmg _
soc1a£ work -and counsehng services.as well as orientation and mobluty serv1ces NF s New
Orleans school had a copy of the TEP and understood its ob]igation to provide N.F. with these '
Serﬁces.- But the édhool informed N.F.’s mdfﬁer that it was too short-staffed and could ot
' provide'him ‘Wi'[h. rélated s,erViceé. As a reéult N.F.’s mother was forced to a‘cteﬁd school with _A
him each day to help h1mnav1gate his surroundings. |
86. Plamtlff D.B. is nine years old> yet he functions on first grade level in Ianguagc |
arts and on kindergarten level in social studies. D.B.’s IEPs reveal why he struggles to make any
academic progress. For the past several years, his TEPs have lacked any discussion of his
strengths and contained no description of his éurrent level of academic achievement and

functional performance. The -goals contained in his IEPs are immeasurable, generic, and lack the
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objectives that are required in order to evaluate his progress. The evaluation that de’nermined
D.B. was eligible for special educatiqn.services clearly indicates his need for related services—
including counseling. Yet, D.B. has been continuously denied sufficient levels of related
services. Since he is not receiving the services he needs, his ‘behavior nas regreseed. '
Consequently, D.B. fails to make meaningful academic progress. .

87.  After Hurricane Katrina, Plaintiff L.M. meved to’ Georgia. While there, he was |
identified as a student with a -speciﬁc l'earning aisability and emotib_nal disability and determined -
;to be eligible for special education services under the IDEA. His Georgia IEP provided that he
receive individualized insfructions, ‘Behavior modifications and ‘supplemental neadmg services.
When L.M. eventually moved back to NeW ~Or1eans, the schools ‘here failed to eith_er implement,
his’ exzstmg IEP or convene an IEP team to develop a new IEP. L. M has attended numerous
.RSD direct Tun and charter school in New Orleans Every school has fa11ed to unplement an IEP |
or provide him with related s_emces._:He has failed to make any acadermc f:pregress. .At fifteen
vyeaxs old, he fanctions on a-second-tOchird gra&e 1e’\{e'1;' o

88, Plaintiff L. W ié 16 .years old and functioning on.a secon(i grade ‘level in reading
and a fifth grade level in mathemancs His lack of educa’aonal progress 18 dlrectly related to his
'madequate IEPS. L.W.’s 12009 TEP is a hand—wntten, ﬂleglble document that lacks a statement
of measurable goals and obJeetlves, a list of ‘necessary accommodanons, or-a descnp’aon of
special education, related‘services, 'and'supplementary aids. and services to be proﬁded. His
previous IEPs contain goals that are not tailored to his -specific level .of performance or his
unique needs. | Despite exhibiting problem Behavior that /intei‘fered with his academic progress,
L.W. was never provided related services such as social work, counseling, or psychological

services that would help him obtain some educational benefit. As a result, L.W. has continued to
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struggle academically and he has continued to experience préblem behaviors that have prevented
him from achieving his educatiqnal, goals.

89.  Not one of the named Plaintiffs who is eligible for transition services has been
provided with an IEP that c'ontains adequate transition planning, |

D. SYSTEMIC VIOLATION 4: FAILURE TO PROTECT STUDENTS’
PROCEDURAL SAFEGUARDS IN THE DISCIPLINARY PROCESS

o 90. In order to' ensure that each ch;ld with a disability is prov1ded With Aa free
appropriate pubﬁc education, the IDEA has established a number of procedﬁra] safeguards that
must be proﬁded to a student with a disability who is subj ect to_dis’ciplinaryfremovals-.

91.  After a child is removed from his 'of her current placement for more than 10
c}uniul;tive sphqol daysin a school yeat, procedural',protéctions and services must be provided to
~ the student. 20 UsS.C. § '141:5(1{)(1)(3). A school céﬁnot_impoée a long-term suspension or |

expel é child if ‘tﬁé behavior for which he or she is being disciplined was a “manifestation” of his
or her d1sab111ty 20 U. 8.C. § 1415(k)(1)(E) If the child’s behavior is determined to be a
mamfestatlon, the child must be permttted to return or remam at his current school placement
and bezprowded with behaworal supports in mcludmg a functional behavmr assessment (FBA) to
: determme the function or cause of the chlld’s dxsablhty and 2 behavior intervention plan (B]ZP) fo
" support and reinforce.a child’s positive behavmr 20 U,S C § 1415(1{)(1)(F)

92.  There are certain ‘behaviors for which a school can change a student’s placement
to an “interim alternative educational .setting” for up to 45 dé;ﬁrs. Thg behaviors subject to 2
possible 45 day change of plécement are restricted to incide‘nts‘ of 1) carrying a dangerous
weapoﬁ to school; 2) knowingly possessing, using or selling illegal drugs at school; or 3)
inflicting seﬁous Bodﬂ'y injury on another individual at school. Nevertheless, tﬁe interim
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alterative educational setting must still provide the child a free appropriate public education. The
placement must -also include services to nddress the behavior for Which- the student is being
suspended. 20 U.S.C. § 1415%K)(1)(G).

93.  IDEA’sdisciplinary protections extend to students who the school lcuew or should
have known are students vﬁth disabilities. If a school is considered to have knowledge that a
child has a d1sab111ty, the child is entitled. to assert the same d1s01p11nary protectmns availablé to |
students who have been 1dent1ﬁed as students Wlth disabilities under IDEA. 20 US.C. §
14150)(5). | '

94. Ne,w Orleans public.sc_hoo_l students' with d‘i'sabilities are "punished. and excluded
’»frem_the classroom at rates that are among fhe highest in the state. New Orleans students W1th
. disabilities are much -more likely to be subject to out-of-scheol‘sus_pensions' than their 'non-

- disabled iaeers. Despite the existenee of these discrep‘anc'ies, 'the befendants’ h"ave'faﬂ_ed‘:to revise
'and‘en'for'ce policies, proeedures, and 'precﬁces relating to 'the' develepment and .implementution |
of TEPs, the use of positive behavidral ‘interventions and supports, and the proteeﬁdn of -
procedural sa.feguards in compliance with federal law." | |

95. For the 2008- -09 school year, the RSD suspended 26.8 percent of all students with
'd1sab111t1es——a rate 63 percent hl,,hel‘ than the statevmde average. Loulsmna Department of
Educauon Special Educatzon Pelj%rmance, Profile  (2008-09), ava;lable at |
http://www.doe. state la. us/lde/e1a/21 15.html. | |

96. Sadly, many of the New Orleans charter schools posted some of the hlghest
discipline rates for students with d1sab1ht1es in the state. SOJ ourner Truth Academy suspended

+53.8 percent of all students with disabilities—a staggering 228 percent higher than the statewide
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average, and New Orleans College Prep Charter School suspended 52.2 percent of all students
with disabilities— 218 percent higher than the statewide average
97. * Some schools’ numbers are even more alarming when they are compared with the
out—of-sohool suspens1on rates for general education students. For example FirstLine Schools,
operating Samuel J. Green Charter School and Arthur Ashe Charter School, reported an out-of— ‘
school suspension rate of 41.5 _percent for students with disabilities — 153 percent higher than the
. state average, but an out-of—school suspensron rate for regular education students of 30.6 percent.
Similarly, McDonogh 42 Elementary Charter School suspends special education students A‘at, a
rate ‘of .38.5 .percent,'_ .l35 percent higher than the stateWide‘ average, yet their out-of-SChool
suspension -rates for regular education students is remarkably less at 20.5 percent. - Langston
Hughes Aoademy Charter School’s out-of-school suspensron rate for students with drsabrhtres is
3Q.‘8 Apercent, 87 percent lngher than ’,the state average. Yet, ‘the1r ou_t-of-school suspension rate
t‘or Agener_al education students is 123 percent. Lafayette Acaden‘ry Charter School A‘~suspcnds
.‘-special -education students at a rate of 22.7 percent, 38 ‘percent_hig.her than .the state average,
Wl:ule regular education students_ -are suspended at arate of 16.7 percent Theremarkably high
,and s1gmﬁcant1y drspropomonate out-of-school suspensron rates for NeW Orlea.ns students with |
disabilities Teflect pervasrve noncomplrance Wlﬂfl IDEA’S drsc1p11nary provrsrons Loursrana,
: " Department of Education, S"pec;al Education Pel:formance Profile (2008—09), availabla “at
hitpe//sworw.doe.state.la.us/\de/eia/2115 html. o o |
98.  The ESS Survey demonstrates the Defendants’ failure to enforce policies and
practices that Would protect New Orleans students: with disabilities from unlawful classroom
exclusions. The survey revealed that When students exhibited behavioral manifestations of their

disabﬂlties; schools frequently failed to intervene with behavior intervention plans.‘ Educational
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Suvppbrt Systems, Inc., The Special Education Pi;ojecz‘: A Study of 23 .Charter Schools in the
- Recovery Schéol District (2008). -
99. ' LDE monitored New Orleans public schools in March 2010 and. discovered
multiple violations and areas of noncompliance. The monitoring team reviewed the records of |
- 22 students W1th more than 10 days of o;lt-of-school suspensions (OSS) and determined that each
of the 22 students lwe'rcf deniedv.oontinued educational and related services after fhe 10 day of
suspension in violation of IDEA. Of the 22 students reviewed, 17 of fhose students d1d né’c have
an ;ppropﬁ’atc behavior intervention plan, and the mbnitoring team observed that schools were
not implementing p'é siti\:fe behaviéral supporfs. v |
10‘01. The‘ discipliﬁe ﬁolicies-in effect in New Orleans public schools demonstrate..the
.iD;efendantsl’ failure to ensure that local veducation agencies corb._ply W1th federﬁl law regafding the
disciplinary procedu1;a1 _protectiéns. For éxaﬁple ‘tﬁe discipl-iﬁe policy for Arise Academy |
Charter School states that if a’ child’s mdlvzduahzed education - program does not contam
“d1sc1p1mary gmdelme then the child with a dlsabmty 18 subJect to the same dlsc1p11nary "
Temovals .as non—dlsabled children. The discipline pohcy for Pride College Prep Charter School
vstates that students with d1sab1hues may be sub;ect to the same d1$01p1me rules as non—dlsabled
students. Ne1ther pohcy makes any mention of .q: mamfestauon_ de_tenmnamon Teview or due
process protections. Similarly, Martin Luther King Jr. lCharter Scﬁqol;s discipline poiicf states
that disciplina;r& éction for a child with é disability may consist of theéame cbnsquen;:es for
regular education éfudents, but if the: qhild is expelled, the parent must sign a-manifestation
determination form. Thése policies directly contradict _fedei'al law and demonstrate the schools’
failure to understand and implement ﬁe procedural protections of IDEA related 'fo maniféstation

determination reviews (MDRs).
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101.  Andrew H. Wilson Charter School has a discipline policy that similarly violates
critical components of the IDEA. The policy provides that students with disabilities can be
removed fro‘m school for up. to 45 days if a student “represents a safety concern.” This polidy is
directly contrary to the IDEA which states that if a-child is found to have carried or possessed a
weapon, possessed or used drugs while c;n school grounds, of inflicted serious bodily injury upon
anothér person, that child may be removed ﬁom séhool for 45 déys or less. 20 US.C. §
1415(1()(1).(G); 34 CF.R. § 300.530(g). No child eligible for IDEA services can be removed
from school without (1) due process and (2) a plan for providing educational servmes in an
interim alternative educational settiﬁg during the 45 day removal. 34 CFR § 300.530(g).

102. Lafayette Academy Charter School’s “d.iscipline policy states that a ohil& with a’
disabilify may be susPendea for up ’cob 15 xia’ys. However, once a child is suspended for more

than 10 dayé, the IDEA fequires 4 manifestation determination review to determine if the child’s

‘behavior is related to his disability. 20 U.S.C. § 1415(k)(1)(E). IDEA also deems amy

suspension in excess of 10 days as constituting a “change in placement” and requires that the

~child continue to Teceive speCial education services and have his IEP updated to include a new

“functionai behavioral . assessment.” 20 U.S.C. § i415(k)(1)(C)—(D). Many éharter schools,
including Lusher Charter .School,- Milestone SABIS Chérter Scﬁool, Ihﬁ:gopd Marshall Charter A
School, 'Infernaﬁqnal School of Louisiana, Einstein Charter School, Edward Hynes Charter
School, Benjamin Franklin High Schobl, New Orleané College Prep, and Warren. Easton I—hgh
School have school discipline 'pélices that entirely omit the disciplinarjr protections afforded to
students with disabilities. ‘

103.. Plaintiff ..P.B. has experienced the devastating consequences of the state’s failure

to ensure that IDEA-compliant disciph'ne polices are in place. ‘His school removed him from the
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classroom permanently, telling his mother that he Wes no longer welcome. The school never
convened a manifestation determination review to -determine whether the aﬂeged behavior was a
manifestation of P.B.’s disability, nor did they provide him with documentation regarding his
removal or his basic due process rights to éhearing on the matter. Asa ~resd1t, P.B. has now been
out of school fof over 15 days without educational services or a behavior support plan so that he *
may progress educadonally.
104. Plamntiff X.J. has been identiﬁed as a student with a disability uhder Section 504.

Durmg the 2009-10 school year, K.J. was removed from school for well over 10 school days
Despite these removals, the school never developed a ﬁmc’aonal behavior assessment or a
. behawor support plan to assist-K.J. with his behawor problems. The school also never
conducted a ﬁdénifestation determinetien jrexdew. to detel‘-e:tineif K.J.’s behaviors Were' related to
his disability. o

| 105.  During the 2009-10 scﬁool ye_ae, AJ. was suspended ‘more than 10 ﬁmes for a
total‘ of more than 40 school .dasrs. ‘His school never cdnducted 2 -Idanifestaﬁon defermination
review and ne\'z_e_r :developed a 'functienal beﬁaxfiofél aesessmeht ora behavier intervedﬁdn plan
in accordance with IDEA. As ’a"iresult, he "cumulativ.ely mi_ssed‘oveif two months of 'schoo.l With' |
nd precedural protections iﬁplaee to ensﬁre that he was recei'v'ing educational services. -

106. P1a1nt1ff DB.isa student 1dent1ﬁed with an emot1ona1 d1sab111ty under IDEA.

| ~‘Whenever D B. engaged in behawors that were deemed mappropnate by the school but that were
| clear manifestations of his disability, D.B. was punished, sometimes physically, and removed
from the school 'Withou’e the disciplinary protections afforded’te him ﬁnder IDEA. During the
2009-10 .school year, he Was. removed from school well over 10 days for behavior, yet a

manifestation determination review was never conducted. On multiple occasions, the school-
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resorted to isolation and physical 'restrainte in attempt to control D.B.’s behavior. These
| disciplinary practices left D.B. with permanent physical and psychological injuries.

107. Similarly, Plaintiff D.T., a studeut with an emotional disaeility, was repeatedly
suspended from school for behaviors which were manifestatibus‘of his disebility. During the
'2009-10 school -year, he received approximately 22 days of out-of-school suspensions, including v
10 days of undocumented rerr'lovals‘Where the school would simply demand that his mother pick
him up from echool'. Instead of developing a behavior intervention plan based on the principles
of pesitiue ‘behavioral interventions and suppeﬁs, as required undef IDEA, the school developed
a “behavior plan” that required that:D.T. spend .80 percenfc.of*the 'day in in-school-suspension and
'thed slowly Work his Way out of this placement. The school never conducted a'manifestation.
~determmat1on rev1eW to determme 1f ‘his behavmrs Were ‘related to his d1sab111ty and never
prowded him with the behav10r supports he needed to succeed in school

»‘108. Finally, Plaintiff L M., a student 1dent1ﬁed as 2 havmg an emotmnal dzsabmty,
has been repeatedly suspended and removed from school for behavmrs which are mamfestauons
of his d13ab111ty and without the procedural proteeuons he is afforded under IDEA Dunng the
2009 10 school year LM. recewed over 30 days of out-of—school suspensmns and was
o ultmafcely expelled, yet his schoels nevervoondueted manifestation determmat1on rev1ews‘ te
.deteﬁhine if his behaviors were related to hie emotieual 'disebﬂity. bMoreox‘fler, he never received
a-functional behavior 'assessmeuﬁ- or 'behavdor.intervention plau'to address his behavioral needs.

NAMED PLAINTIFFS’ INJURIES |

1‘09,. : Summan'zed below are the v'iolatiods. of federal law suffered by the nemed

Plaintiffs as a result of the Defendants fajlufe to comply with their gene.lv'alb supervisory

responsibilities by failing to appropriately monitor, identify, aud compel the New Orleans public
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schools to eliminate the numerous systemic violations of IDEA, Section 504, and Title II. These
violations illustrate the specific irreparable harm suffered the Plaintiff class tas a result of the
Defendants’ failure to comply with federal law.

| | Plaintiff P.B.
110. P.B.is a 15-year-old seventh grade student, who has been identified as a student
With bipolar disorder and ADHD under Section 504. He began the 2010-11 school year enrolled
at Pierre-A. Capdau Charter School, but on Sunday, October 3, 2010, a school adminietrator told.
his 'mother,. Ms. Berry, thatP.B. Wae no longer Welcome to attend school. Since then, P.Bl 'hae
been out of school desptte his mother’s effort to enroll .him in another New Orleans public
schoci. | . |
111. Prerre A Capdau Charter School ‘has had reason to suspect that P.B. is a student

- with a drsabﬂrty who also needs special educat1on and related services under IDEA, but the -
school has failed to exercise its afﬁrmatlve duty to evaluate and prov1de him ‘with the appropnate '
specral education services in accordance with federal law 20 U S.C.§ 1412(a)(3) 34 CFR. § |
300.111(a). | | | _' n
| 112, In July 2010, P.B. vtas‘etfaluated by alocal psjr.chclogist who Adiagrlcéed P.B..“Wiﬂl
' bipolar disorder and ADHD, and requested that hlS school cohduct an educationai evaluationk ‘tc

determme hls e11g1b111ty for special education under IDEA. PB.s mother and grandmother

submrtted this evaluat1on~to school officials. P.B. has struggled to make academic progress. The

school had clear indications that he needed. spec1a1 education servrces Desplte these indications

and his mother’s clear request for an evaluation, the school has failed to perform an evaluation.
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113. -P.B. has also not been provided the free appropriate public education and
necessary accommodations he is entitled to under Section 504. As aresult, he continues to suffer
severe academic deﬁcits. |

114. P.B. was held back once in the fourth grade and he ilas been held back twice in
the seventh grade. Asa 15-year-old student in the seventh grade for the third time, it is clear that
P.B. has experienced a multitude of academic setb‘acks. He is functioning signiﬁcanﬂy below
grade Jevel and he is failing mo_st of his. academic courses.‘Yet,‘ the school has consistently failed
to provide the necessary accommodations and supports so that P.B. Wo.uldl be able to receive a
free appropriate publiceducation.' : | |

115. ‘v P.B. was permanerrtly excluded from his school vrrttlou’c due process for allegedly -
threatemno a teacher. The school made no efforts to determme 1f the alleged msconduct was.a
‘manifestation ofaP.B.’s disability. Nor did the school provide PB. mth his due process nghts.

‘1'16.. On October 14, 2010, Ms. Ben'y Went to the school to request P B’s academlc
-recorés. School ofﬁcrals told her that unless. she 31gned a “Wlthdrawal form” she could not
eccess her ,chrld’s records. Ms. Berry made it clear to 'school officials that she did not wish to -

'_‘withdr'awal Irer son ﬁom school, but she Vras ‘informed that he was no longer allowed to attend
 the school Desperate to get son enrolled in arrother 's.chool,. she signed the WithdraWal' form"so
that she could access her son’s records. |

117. Following these .events, MST Berry arrd 2 parent 'advocate heve attempted to

identify and locate a school for P.B. to atteﬁd, Ms. Berry and the advoca:te have contacted
approximately 20 charter schools and the RSD, infomring them that P.B. is a student with a

disability not enrolled in school. None of the schools have indicated that they have the.capacity =
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or willingness to accept hlm, and the RSD has not returned Ms. Berry’s phone calls. As a result,
he remains out of s¢hool and without educational services in violation of federal law.

118. P.B. has been out of school and denied educational instruction for over 15 days.
He has been subject to discrimination on the basis of his disability by being excluded from
attendtng Pierre A. Capdau Charter School, and he has been denied the benefits available to
other non-disabled students 1n New Orleans to choose their .educational program in violation ef '
Section 504 and Title IT. |
N | Plaintiff K. J

t19. K J.is a 14—year-old eighth grade student at Samuel J. Green Charter School. He

was 1dent1ﬁed asa student with a specific leammg d1sab1hty and ADI—]D under Section 504 of

the Rehab111tat10n Act K J. has 'been demed spec1a1 education .and related services in violation-

‘of IDEA’s Chlld find mandate and he has been denied a free and appropriate pubhc education

- under Sectlon 504 and T1t1e L. |
120. The school has had.reason o suspect that 1{ J.isa student with a disability Wno
also needs spemal education and related services under IDEA, but they failed to exercisé their -
afﬁrmattve duty to evaluate him and prov1de him with the necessary special education services in :
‘ »accordance W1th federal laW See 20 U S.C. § 1412(a)(3) 34 CF R. § 300. 111(a) |
121, K I s mother has, on numerous occas1ons during the 2009—10 school year and at
the beginning-of the 2010-11 school year, requested that K J. be evaluated for spec1al educatlon

services and .related services under IDEA. An educational evaluation has st111 not been initiated

in violation of the timelines and procedures of IDEA.
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122. Because K.J. has not been identified under IDEA as-a child with a disability and
because the school has failed to provide him with appropriate accommodations under Section
504 and Title II, K.J. continues to experience academic and behavioral. difficulties.

123. During the 2009-10 school year, K.J. received nine documented out of school
suspensions and countless undocumented suspensions for behaviors that were manifestations of
_ ]ﬁs disability, such as Wiliful disobedience and tfeating authority with 'disi'espect. He received

five suspensions because he had accumulated 15 or more behavior “marks” or referrals in fhe
course of one week for minor school violations. On a number of -OCca_sions, school officials
simply demanded thnt K.J. leave the school Campus after his disability manifested in behaviors
thaf violated minor school rules. 'On those occasions, K.J. was .not ‘provided.a'ny panerwork ora
formal explanation for these removals o | |

'124. KJ’s behaworal difficulties have continued to manifest durmg the 2010- 11.
school year. His school has 1mposed on h1m four undocumented suspensmns and countless

referrals for behavmrs directly related to his dlsabmt_y, such as talking m class and causing a
,classroom disturbance. | | | ) |

'Iihe school’s faﬂure 1o appropnately 1dent1fy and evaluate K.J. for a dlsablhty |

under IDEA and the school’s faﬂure to promde him with accommoda’aons under Secnon 504 and -

Title II has also adversely affected his acadermc progress, ultlmately 'resultmg in a denial of a

'ﬁ'ee appropnate pubhc educa’non He was held back in the sncth grade and seventh grade,

scoring an unsatisfactory on his Louisiana Educational Assessment Program (LEAP) test in both

English Language Arts (ELA) and Mathematics. He receives failing grades and continues to

exhibit difficulty reading and comprehending classroom ‘material. K.J.’s school offers an
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academic eprichment program to assist students With their schoolwork — but the school
~ threatened to bar him from the program because of behavioral manifestations of his disability.
126. Despite clear evidence that K.J.’s disability prevents him from achieving
academic gains, his school has failed to appropriately identify him and has left him vsfifhout the
accommodations, -sefvices, and protections that would help him acflieve academic succesa.
Plaintiff A.J .
127. Al isa 10-year—old fifth grade s“cu_dent at Lagniaf;pe Academy Charter School.
He has a d1agnos1s of ADHD, and was identified as a student with a d15ab111ty under Section 504
of the Rehabﬂl’catlon Act during the 2008-09 school year. A.J. has been denied special education
and related services in v101at1on of IDEA’s child find mandate and he has been denied access to
_necessary educational accommodahons and mod1ﬁcat10ns under Sect10n 504 and Title II
128. As a ‘result of his -d1sab111ty, A.J . is easily dls’;racted, has difficulty following
directions, and bécomes .agitated when forced to, sit still for e_xténded_ periods of time. Dunng the
2009-10 sohooi year, AI .was enrolled at Albert Wickér -Elementary School, a traditional public
school operated by the'-RSD. 'Ho was suspended 'moae than 10 times for a total of more than 40 .
- acﬁool days. All of his,suapensions were for b..ehav‘iorsdrélated‘to h13 disability, such as running .
in the halls, refusing to sit down, disr_espoct for authority, leaving the claséroom vdtﬁout
permission, and oauaing a ciass disturbance. o
129. Al’s disabmw has aiso contribatéd to his continuing academio struggles. In
‘addition to receivfng failing grades in alﬁost all of his ‘classes, A.J. is functioning well below |

grade level in all academic content areas.
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1.3‘0. Despite his demonstrated need, A.J. has‘ never been provided any behavioral
interventions or accommodations such as a functional behavior assessment or a behavior
intervention plan so that he may make educational‘ progress.

131. Afte; observing her son’s contim;ed struggies .in school, A.J.’s mother requested
that the school evaluate him for special education services, and A.J.’s psychiatrist echoed this
request. In December 2009, Ms. Jefferson signed a consent form authorizing.an evaluation for =
special education services. IDEA requires that the initial ew.'falﬁation_b'e cdnducteci within 66 days' -
of receiving parental consent. The evalﬁation never occurred. | |

132. When A.J. began at Lagniappe Acédemy Charter S‘chéol in August 2010, Ms.
Jefferson again requested an evaluation for special éducatiop serﬁces ‘but was told that the
school would not initiate any hew'evéiuatioﬁs until the SCﬁool .occﬁpievs its new building. AJ.
Temains unevaiuatea and um"denﬁﬁed} for special éduc_ation. and rélated services under IDEA.

| . Plaintiff T.J. | |

133. TJ.isa .1.3-year-§1d ﬁfth grade :Stddent,- \&ho has been denied access' tOb’plllbliC
school because of his disability. T.J. is not currently enrolled ér‘atfending' vschéol.' From ;{he 2007~
08 school year through the 2009-10 school .year,' T.J. was enrolled in Fanme C. .Willim
'Elemen;cary School. - | | |

134, T.J. was evalﬁated' by -Daughters of Charity in.2004 anci dete'rminéd to have a
specific learning disability. For the past four yéafs-, T.J. has also manifested behaviors typical of
a child with ADHD and/or possibly an emotional disability. He has difficulty controlling his
behavior and impulses as well as trouble »communicating ‘with peers and adults in an appropriate
manner. Desi:ite these ongoing symptoms and severe academic deficits, T...T . has never been

evaluated to determine if he is a student with a disability under IDEA or Section 504.
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135. T.J. was retained twice in the second‘ grade and once in the third gracle. He has'
demonstrated difficulty learning m school and he receives mostly failing grades. In addition to
hlS academic straggles, T.J.’s disability makes it difficult for him to control his impulsive and
sometimes disruptive behavior. This ‘resulted in disciplinary removals from school related to his
disability. On April 1, 2010, he was expelled from Fannie C. Williams Elementary School,
without -ever being evaluated for a 'clisability.. ‘T.J . was not 'provrded an opnortunity'to attend an

‘ alternaﬁve school, and therefore he \lvent Wi’rhout educational instruction and services for the
remainder of the 2009-10 school vyear " : |

"136. Begmmng the 2010- 1 1 school year, T.J.’s mother has unsuccessfully attempted to
" enroll him in a number of schools in New Orleans A:Eter speakmg with personnel at the
Recovery School District about avallable schools, Ms. Johnson, who lacks 1ransportatron, took
the city bus or Walked to five dlfferent schools AP ‘Tureaud Elementary School, Nelson
,Elementary School, Abramson 'Scrence and Technology Charter ‘School, Sarah T. Reed. _
| Elementary .School, 'and Gentilly Terrace Charter SchoOl | All five. schools ’told her that T.J.
could not enroll in their school. Ms ]ohnson has left repeated messages for personnel at RSD
about her inability to enroll T.J, in school. She has recerved no response

Plaintiff D.T.

137. D. T isa seven-year—old second grade student at Fanme C. Williams Elementary
School. He was first identified as a student with an emohonal and behavmral drsabrhty under
Section 504 of the Relrabilitation Act during the 2008-09 school year While attending Langston
Hughes Academy Charter School. D.T. has been denied special education and related services in
violation of IDEA’s child find man(late, and he has been denied access to necessary educational -

accommodations and modifications under Section 504 and Title II.
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138. As a result of his disability, D.T. is often impulsive and anxious. He has
difficulty .follewing directions and frequently becomes agitated when he feels threatened by
adults. During the 2009-10 school year he received approximately 22 days of out-of-school
suspension: 12 days of documented out-of-school suspensions, and apﬁroximafely 10 additional
days of undocumented suspensions. During the undocumented‘ suspensions, school ofﬁcials '
would request that his mother innﬁediately remove him ﬁ‘om. the school campus without formal .
notice or documentaﬁon of the removal. D.T. received these suspensions for behaviors directb;
- .related‘tb.hi's disability such as dismbﬁve behévior, noncompliance, causing a class disturbance,

leaving school without ‘permission, 'and refusing to do assigned work.,

139. Based on D.T.’s known dlsabﬂlty and ‘behavioral mamfestatlons Langston ‘

Hughes Academy ‘Charter School has Teason to suspect that D.T. is a student with a d1sab111ty
“who also needs spemal educanon and related services under IDEA, but the school has failed to

exercise its affirmative duty to evaluate a.nd prov1de him with the appropnate specm.l education
and related services in accordance with federal law. 20 U S.C. § 1412(a)(3), 34 CFR §
300.111(z). |
| | 140. ‘_Desi:ite “frequent :beha\doral ‘-inaﬁi‘festatiens resulﬁgg in constant : disc'iblinary
'. refﬁoxzals from the classroom, D.T. was »nex-fer pro_ﬁcied with tﬁe supporfs and services to enable

him to ma'ke'eé.iucaﬁ(')nal progress.

141. In fact, D.T.’s most recent ‘beheﬁor intervention plas, dated Méy%, 2010, states |

that D.T. will remain in InfSIchool-Suspension (ISS) fos 80 percent of the day, where he will be
given Wor]g packets without classroom instruction, and he will be required to -slowly Werk'his

- way back in to the regular classroom setting. The plan provides no counseling, mental health

3
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services, or other effective behavioral interventions. Unsurprisingly, D.T ."s behavior intervention
plan did little address D.T.’s unique educational and behavioral needs.

142.  As a result of the school’s failure to provide D.T. with appropriate educational
services, his behavior has regressed and his academic progress suffered. Over the course of the
. 2009-10 school year, school staff brutally restretued D.T. approximately five times as a
consequence for manifestations ot his disabr'li_ty. In December 2009, a teacher removed D.T.
from tlre classroom and shoved him into a brick wall with. suc}:t force that he sustained a head
injury that required medical: attention. .Hi,s mother filed ereport with the New Orleans Police
) Departrn’ent and the Otﬁce of Corumunity Serﬁees. On three sep_a'rate occasions, D.T. was
physically rerrloved from the classroom aud dragged down 'the -halluray to the band room vrhere
| ~ hewaslockedina dark closet and kept there for approxnnately one hour on each occasmn

. 1‘43._ These harmful restraint and seclusion techmques have caused D.T.’s behavmr to

Tegress.. He exhlbrts vsymptoms ’assoc1ated with ‘trauma. ‘He has developed an :mtense fear of

_' echool and has nightmares and wets the"be& several timesper week. - 'Il:te school’s -abusive

restrajnt .and Seelusion 'techrxiques Violatte epeeiﬁ.e proVistons of' IDEA thet requtre the use of '

posmve behavioral interventions and support strategl.es to: add;ress student behavmr 20 US.C. §
) i 1414(d)(3)(B)(1) 34 CFR. §300 324(a)(2)(1) | |

| | PlamtxffN F.
~ 144, N F isa mne-year-old fourth grade student at Lafayette Academy Charter School.
He has been 1dent1’ﬁed asa student with muluple disabilities under IDEA: autism and total v1sua1

impairment/blindness.
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145. Prior to the 2009-10 school year, N.F. atterided school in Indiana. His IEP there
complied with IDEA and stated N.F. would receive the assistance of a paraprofessional to
provide hlm with 1nd1\71dua11zed support in the classroom.

146. Under IDEA, if a child with a dlsabjh’cy transfers from another state, the new |
school must. provide services comparable to those described in the child’s IEP from the previous
school, until a new IEP is developed and implemented. vSee 34 C.F.R. § 300.323(f). When N.F.
began the 2009-10 school year at John Dibert E-lerﬁentary Schdol in New Orleans, his mother ‘

- met with his IEP téam, advised the team of N.F.’sv disébﬂiﬁes and requested a child-specific
faraprofessional The school claimed that 'it was 100 short—étaffed and denied this request. As a
result, N.F.’s mother was forced to attend school with lmn on a daily basis to help him navigate
the stairs at the sch001 and to prowde one-on-one mstruc’uon assistance and support in the

~ classroom. ‘.

' 147. TFrustrated with the lagk of ‘serv‘ic‘és fproxzided to N.F., his mothér sought a new
placément. She 'ulﬁpiately settled oni'Co ghill Eleﬁlentary Schoo_l, vﬁﬁch’had previéus experience
serving students with visnal _iﬁpairﬁnents. Thé IEP team there did in fact reco gnize the extent of
| NF.s needs. His January 13, 2010 IEP ex_;.plains that NF requjfes full support throughéu‘g ﬁe
day and it states that he needs indiilidua]iéed pérap:@fessional support. Despit_e the mandate of
his TEP and his mother’s numerous attempts té secure this service from the RSD; NF did not
recei%(e his one-one-one'parapro_feSsional su_ppbrt hé needec‘i‘ to make academio -gains aﬁd to
succéssfully navigate his physical environment. |

148. N.F.s December 3, 2009 evaluation states that he needs related services to help
him develop necessary social skills. However, he is not currently ,proAvideAd any social work or

counseling related services — making his academic and behavioral goals and objectives
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impossible to reach. Similarly, N.F.’s total visual imnainnent reflects a need for orientation and
- mobility services, bnt N.F. went for over four months without receiving orientation and mobility
services.

Plaintiff N.F. and Plaintiff M.M.

149. . As described above, N.F. has autism and total visual impairment.- Plaintiff M.M.
is a seven-year-old second grade student, who also 1ives with multiple disabilities, including
acute cognitive delays and severe seizure disorder. Because of ]:us extensive dieabﬂities, M:M. 1s
non-conamunieative and has iimited mobility. He cunrentlsf attends Benjamin Benneker
Elementary School. Both N.F. and M.M. have been denied access to educat1ona1 programming
because of their d1sab111t1es in violation of IDEA, Sectlon 504, and Title IL.

150, Im mid-March '20.1'0,’ N.F.’s’:mother and M.M."s -mother,toge’nher visited public
schools througheut .New ‘Orleans to determine which -schools ceuld 'best accommodate tneir g
chﬂdren Mrs F1scher and Mrs. McSween qmckly dmcovered that the1r sons did not have access
to the variety of edueatlonal opportumhes avaﬂable to non-dlsabled students in New Orleans as
required by federal laW o

151 F:rst, Mrs Flscher and Mrs. McSween visited Esperanza Charter School where |
they were informed that the school staff lacks the necessary trammg to serve children W1ﬂ1 severe
disabilities and that the school staff could not accommodate N.F.or M M. A school staff member
encouraged the mothers to present then"son s IEPs to the school’s Board of Directors so the
Board could consider N.F. and M.M.’s special needs and make an.ultimate' admissions decision.
Both parents ‘completed an épplication and attached th_eir. sons’ IEPs. Neither parent ever

received a response from the school.

46



Case 2:10-¢cv-04049 Document1 Filed 10/26/10 Page 47 of 60

152. Next, Mrs. Fischer and Mrs. MCSWeen visited ‘éamuel J. Green Charter School,
operated by FirstLine Schools, which also operates Arthur Ashe Charter School. They were
informed that neither Samuel J. Green Charter School nor Arthur Ashe Charter School could
accommodete children with eevere disabilities.

| 153. Finally; Mrs. Fischer and Mrs. McSween visited Ancirew ‘Wilson Charter Scheol.
They Were told by‘ school ﬁersonnel that they would 'need to mest with the school’s special
education coordinator to determine whether the écheol could accommodate N.F.’s er M.M.’s
special needs. The speeial ec’iﬁcation- coordinator wéé unavailable, But_ the ﬁothers left detailed
messagee informing her about their sons’ needs. ';lfhe sohooi 'failed to respond to either parent. |

154. Mrs. McSween. attempted  to covntac’cv .s_everal 'othef schools to diseusé the
edueatieﬁa'l ﬁrograms and serviées that coﬁlgi be provided to M:M. She telephoned Auduben |
, "Charf:;er SChQOI.MCe and a‘sked to speak' with the special education coorainatof or the faculty
ﬁeﬁnber in cﬁarge of ¢oordinating special educetion ‘programs. | ‘She was ".cold- that there Wae no
such ,faeul_ty member at_Auduber _Cha.rter"School. Mrs ‘McSween then \ﬁeited Lafayette
Acade'j:nf Cheﬁer bSehool. - There, she “Wgs Welck)med by -sc,hool personnel erhe ,-appe‘ared
- h'committedl to. serving ehildreﬁ_ with disabiliﬁes, but the-school_’*s facilities are not Wheelchair
;aecessible =50 M.M. was again barred from equal educaﬁonai opportﬁniﬁes. | | |

‘ l’lamtlff D.B. -

155. DB. is a nine-year-old fourth grade student at Langston Hughes Academy

Charter School He has an emotional d1sab1hty under ]I)EA and has been eligible for special

education and related services since the 2007-08 school year.
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| 156. D.B. has not received the individualized education plan (IEP) or related services
that are hecess.ary to ensure that he receiyes educational benefit. He has also been unlawfully
removed from the classroom for manifestations of his disabilities.

157. According to his recent IEP, D.B. is functioning well below gfade level in all
academic eubj ects. He functions on a first grade level in Enghsh Language Arts (ELA),
mathematics, and‘sc1ence, and he is on a k:lndergarten level in social etudtes He has clearly
made little academic -progress since ;he. was identified as a student with a disability. This is in
part due to. the madequa01es of h.ts IEPs which have failed to comply with the mandates of
| federal laW | | | |

158. His September 23, 2008 IEP contains no description of DB’s ~streugths, .no:
discussion cf parental concerns, 10 description of his academic, developmental, and functlonal
k needs and no r.eal description of his current level of academic achievement and fuhc‘tionai
performance. His 2008 and 2009 IEPs list goals that are Jmmeasurable genenc and that entlrely'
ignore DB.’s strengths and Weak:nesses |

159. DB.’s behavmral needs have been smﬂarly neglected - His chsabﬂlty mamfests ‘.
itself in- emoﬁonal meltdowns that-occurred at school three-to four times per week, i mcreasmcr
: in frequency’ throughout the course of the 2009 10 school year. Desp1te ]118 mcreased need for '
interventions, D.B.’s TEP did not change dunng th15 time period: The IEP team ent1re1y faﬂed to
address the poss1b1e causes of his emotional responses and fa.ﬂed_ to make necessary adjustments
to his behavior supp'ort Ialan. Even when adjustments were mad_e to his "behavior support plan at
the beginning of the 2010-1i school year, the sch(‘)olih'as failed to hnﬁlement the.behavior

support plan as written.
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160. As a result of the deficiencies in D.B.’s IEP, his behavior has regressed and his
academic progress has suffered. D B has not been prov1ded with a free appropriate public .
educatlon as defined by IDEA, largely because hls IEPs are not reasonably calculated to confer.
meaningful educatlonal benefit. |

161. D.llB.’:s .evaluation clearly describes his cn'tic‘al need for related services —
- specifically social skills assistance and counseling. Unfortunately, he has never received
adequate related services, Dunng the 2008-09 echool year, D'BT received no related services at
all, and during' the .2009-10 school .yeai, D.B. received a mere 30 .minute_s once a week of
c_oﬁvnselihg.v As behaviorai manifesta’ciohs of his -disabﬂity increased ddring the 2009-10 schooi
year, D.B.’s related service levels remained unchanged The lack of related services ‘has
effectlvely demed him an opporttm:ty to avoid repeated d1sc1p11nary removals from school and ‘
~ cut short his changes ofmakmg any real educatlonal gains. 20 U.S.C. § 1401 (26)(A) 34 CFR..
§300.34. | | | |

162. | DB was subject to approximately 15 days of outeo'f-echooi remov'als_. dunng the}.

~ 2009-10 school year as .e cbnseduence for hehaViors fhat were manifestations of his disability.
. .Some of these euspenSions -were undoc‘:umented 'remoVals dur'ing which the school would call .'
D B.’s mother and ask her to Ple him up ﬁ'om school for the day Although D.B. was removed
from sohool for well over 10. cumulatwe school days the school never conducted a mamfestaﬁon
determination review, nor did it provide him with any educational .serviees during these unlawﬁﬂ
femovals, in violation of IDEA. 20 U.S.C. § 1415(k); 34 C.F.R. 300.530-36. | |

163. D.B. was ilso brutally restrained and held against his will in an isolation room .
approximately 10 times throughout the course of the' school year as a consequence for

manifestations of hié disability. Each incident caused D.B. to decompensate. On April 8, 2010,
49 o : .
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D.B. was distressed — crying and mumbling unintelligibly — when the behavior interventionist at
Langston Hughes approached him. D.B. initially calmed down, but when the behavior
interventionist began escorting him to the in-school~suspension (ISS) room, D.B. began to panic.
When he fell to the floor sobbing, the behavior interventionist grabbed him by his ainls -and
dragged him six feet illto the ISS room. Thls was done with such»force that D.B.’s face and
meﬁth slammed into the groimd chipping lais tooth. After sustaining this injury, D.B. 'panicked
fu:rther and. the behavior mterventiomst physmally restramed him for fifteen minutes before
carrying thto a small, soundproof closet, Where he was held for another 30 minutes.
| 164. Slmllarly,‘on May 12, .2010> D.B.‘ allegedly refused to follow dlreetions. In,
response, the Deanef _‘St!idents and a. paraprofeseienal iphysica.,lly celried him to the isolation
room. D.B. panicked upon entering the isolatlon room and the ﬁaraprofessional physically
-restrainecl him. The ,paraprofessional told DB that ifhe Wes-'unable -te calm doWn, he Weuld be
..handcuffed and tasered. The paraprofessmnal then sat on top of D B.— constnctmg his breathing
and eventually causing him to urinate on lnmself |
165. These harmful restraint and seclus1on techmques have contmued durmg the 2010-. |
11 sc_:hool ‘year causing D.B.’ s _'behamor to regress, exacerba_tmg h_lS dlsablhty and causmghlm to
feér school. The -school’s abusive reétra’inf and eeclusion techniques violate the explicit
prowsmns of IDEA that require the use of pos1t1ve behe.woral mtervenuoll and support strategles'
to address student behavmr 20 U S C § l4l4(d)(3)(B)(1), 34 C F R § 300 324(a)(2)(1)
Plaintiff L.M. |
| 166. L.M. is a 15-year-old ninth grade student currently em.olled‘ at New Orleans
Charter Science and Math Academy (“Sci Academy”). He is 'identiﬁed as a student with an

emotional disability and he is eligible for special education services under IDEA.
. . 50 .
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167. L.M. has failed to receive IEPs reasonably calculated to confer educational
benefit, and he has not been provided with the types and levels of related services or the
necessary and appro.priate transition services to allow him to benefit from special education. In
addition, L.M. has been subject to repeated illegal disciplinary removals without the procedural
safeguards guaranteed by federal law. |

- 168." Following his evacuation .frorﬁ New Orleans after ﬁurricane Katrina, L.M.
enrolled in an Augusta, Georgia 'scﬂool. There hé was identified as a student with a Speciﬁc.
Learning Diéabﬂity (SLD). His IEP specified that he was to receive individualized instruction, a
vaﬁe’;y of academic and behavioral mo&iﬁcations, .and pullout reading services. The Georgia
[EP team also developed a compreheﬁsive Behavior intervention plan (BIP).

N 169. ‘When LM ’retufhea to Néw Orleans for the 2008-09 school ~yeaf, he enro'lled in-
. Joseph Craig Elementary Sc&hodl. His legal guardian, Mr. Joseph, provided the staff at Craig
Elementary with a copy of the Georgia'IEi’ and requéste'd the convening of an IEP team. The
staff failed to comply With'theisé réquests, and LM’s services_ and supﬁorts were interrupted.
This interruption occurred in violation of the ]DEA Whmh requires the new public agency ‘tov
| p]édvide comparablé IEP -se:ﬁces to those Iece'iveci from the dut-of-é,fate public agéﬁcy until a
new IEP can‘be_deyelape&, if necessary. See 34 C.F.R; '§_300323(f)'; :
| 170.  As aresult of the lack of Servicés he réceived at Cra'ig Elemental;y, L.M. began to
- experience substantial academic and behaviorai difficulties. During the fall 2068 semester, LM.
 failed all of his classes at Craig Elementary, he was recominended for expuision twice, and he
received over 40 days of out-of-school suspensions for behaviors that were amanifestati’én of his

disability. 20 U.S.C. § 1415(k); 34 CF.R. §.300.530-36.
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171. lOn December 17, 2008, L.M. was again recommended for expulsion for .an
alleged altercation with a teachgr. The student hearing officer expélled L.M., even though the
school failed to complete a legaily required manifestation determination review to determine if
the behavior was a manifestation of his disability. L.M. was gssigned to attend Schwarz
Alternative _Scﬁool for the spring 2009 semester. He never atténded Schwarz, but instead
returned to Georgiain J anuary.2009'to live with his granquth'er until she died in April 2009.

172.  After his grandmother’s death, L.M. retmtned to New Orleans tQ live with Mr.
Joseph. Shortly following his return invAugt‘lst 2009; L.M. spstained a gunshot Wouﬁd while
playing outside with his friends. As a result, LM 'was hospitalized at Children’s Hospital for
approydﬁlately 30 days. i Children’s Hospital staff ‘coﬁducted a detailed neuropsychological
evaluation and dgtefmined'that L.M. was in need of ;comprc.:hensive special education and related
services. In September 2009, Childrén’s ‘Hospital i)ro‘vided a detailed report to the RSD and
L.M.’s school with extensive recomn.;mendatioﬁs for accommoAda.tAions and behavior modification
étfatcgies to assis:c him in school. The staff at Ch‘ﬂdren’é Hospital é\;én scheduled a meeting Wlth
séhoo.ll personnel at Hope Acad'eiﬁy to review fhe results of the évaluaﬁon and report. R

173. Despite the hospital’s efforts, thé school did ot develop an updated IEP, and
uﬁerly fai_le& to provide L.M. with épccial -education and relatéd services. As a iesult of these
failures, L.M. continued to suffer academic and behaviorai setbacks. IIn féct, he Was bounqed
around to foﬁ differént RSD schools during. the 2009-10 scﬁool year before ending up at the
RSD alternative school. He received over 30 days of out-of-school suspension, é
recommendation for expulsion, and multiple.school-iniﬁated drrests, yet he was never provided

* with the behavior supports and services needed for him to receive educational benefit.
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174. His records indicate tldat he has been functioning on the second grade level in
reading and the third grade level in math for several years. He has failed to make any academic
progress while enrolled in school in New Orleans. .. |

"175. It was not until May 21, 2010 that L.M._ seceived a new evaluation and IEP.
"While the updated IEP included some provisicn of related services, consisting of '30 minutes
once per week of counseliné and sccial work and 30 miifiutes once per week of speech and
language therapy, these levels are inddequate cons1dermg the natare of L.M.’s disability and the
extent of his academic deﬁefcs and behavioral ﬁmctlomng |

176.  While L. M was prov1ded W1th a trans1t10n plan as part of his May 21, 2010 IEP
the pla.n falls to address his transition needs. The services descnbed on his transition plan arenot
- specific to L.M.’s post-secondary school mterest nor are they specific to his unique strengths'

- and abilities. Instead, the transition plan;s generic and fails to specify any'concrete services to
allow L.M. to succeed in apos.t—secondary setting. Consequ’eﬁtly, ‘he has been denied appropriate
educationél services as 2 result of the school’s failure to prdvide the necessary add appropriate
transition services. V |

177 Even foﬂowi.n‘g. LM.’s .evaleaﬁon and subsequent IEP, he has continued to

experienee frequen’c and excessive out—of—sbhool removals for behaviors that are meﬁifestaﬁens

of his dlsab1hty For the 2010-11 school yeaI he has already been suspended from: Sci Academy
in excess of ten school days. He 1s currently not bemg provided hlS speech and language therapy
related services, and he has been excluded from participation in school events solely on the basis
| of his disability in v101at10n of Section 504 and Title IL. - L.M.’s school recently received
recognition from Oprah Winfrey and the stﬁdents were permitted to attend a screening of the

presentation in a nearby auditorium. L.M. was not permitted fo attend because of his emotional
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disability. School officials left him behind at the school while the other students were given the
opportunity to participate in the event. |
| Plaintiff L.W.

178. LW.isa l6—year-old.m'nth grade student currently enrolled at KIPP Renaissance
H1gh School. I—Ie is diagnosed w1th ADHD and is 1dent1ﬁed as elrgrble for special education
services under IDEA |

179. LW. has not been prorzided Wlth IEPs reasonably calculated to confer educational
benefit, nor has he been provided the appropriate related. Services 'ortransitional services in
- violation of IDEA. In addition, the school has failed to conduct hisreex'/aluation in accordance
B with the tunelrnes and procedures mandated by IDEA.
180. L.W. began the 2009-10 school year enrolled at KIPP Believe College Prep.
- When it came time for L.W. to undergo hlS 'tnenmal reevaluatron, KIPP Believe failed to.
reevaluate L W in accordance Wrth the timelines and procedures mandated by IDEA. 20 U.S. C
§1414@); 34 CFR § 300, 303(b)(2) |

181. Although KIPP Believe recerved parental consent for a full evalua’aon inall ; areas
of suspected disability' on August 28, ‘?2009,, the ‘eValuation had not 'been .completed when LW
withdrew from KIPP Believe in J anuary 2010. Tn .fact, LW.’s educational 'records indicate that
| KIPP -Believe failed to secure the neceseaIY I?SI‘SOIinel to conduct LW’s evaluation.

182. A’r‘ter L.Wl left KIPP Belie"\re and enrolled in Douglase Eighth Grade Academy, 2
traditional ‘RSD-run shhool, on March 5, .2010, his grandrnother and guardian gave written
consent for a full evaluation. The evaluation was conducted and disseminated on June 4, 2010,
and it changed L.W.s eligibility ruling iﬁ'om Other Health Impaired (OHI) to Mild Mental

Disability. Yet, the results of the evaluation were never reviewed with L.W.’s grandmother and
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¢

she was unaware of the change in eligibility until an IEP meeting that was recently held on
October 18,2010. The school’s failure to review the results of the evaluation and the change in
eligibility determination viplate the evaluation procedures required in accordance with IDEA.
~ See 34 CFR § 300.306. |

183, LW ];a_s also not been provided with IEPs reasonabiy calculated to confer -
educational benefit. His October 2009 IEP from KIPP Believe is‘ e handwritten, iﬂegible
document that fails to.‘ meet IDEA criter.ia.‘ See .34 C.ER. § 300.323. Spcciﬁeaﬂy, thecIEP does
not include a statement of fneasqreble annual 'goals and objec:'ﬁves, ‘a list of any necessary
accommodations, or a description of tﬁe special edueetion, relate&éervice_s, and supplementary
aids and services to be provided. | |

184, His previc.z‘usA 1IEPs from K[PP Believe contain generic goais that were not ’;ailbr'ed
t0L.W.’s level of ﬁerformance or his unique needs, No accompanying »lobj ectives were listed for -
ény of his goals. ..I-Ie' ﬁever received a Fﬁnctiorial Behavior ASSessnient GBA) or Behavior
Interventlon Plan (BIP) desplte the fact that behavmr routmely mterfered with his acaden:uc
progress and is charactensﬁc of his d1sab111ty

185, LW.s educa’uonal program at KIPP Beheve faﬂed to confer meanmgful'

educational beneﬁt as ;reqmred ’by IDEA. Smee 20006, LW. has made no pro gress_ inreading—he
reads at”’rhe 'secend grade Ievele He has niaée only moderate progress in mathematies. LW
scored unsatisfactory on his LEAl.3 exams, he received fﬁlﬁg gredes in almost all of his courses,
and his teachers at KIPP reported that he was making unsatisfacfory_,pro gress in all areas.

186. ' Déspite suffering from the symptoms associated with ADHD, including extreme
impulsivity, distractibility, low frustration tolerance, and frequent off-task behavior, L.W. was

not provided with any related services at KIPP Believe. School ofﬁcials frequently disciplined
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L.W. and told him that the behavioral manifestations of his .disability were major contributors to
his academic ch-alle‘nges. Nevertheless, L.W.’s IEP team at KIPP Believe never included related
services .such as.social work, counseling, or psychologicél services that would help him 6bta_in
some educational benefit. Even now, L.W. is only receiving 30 minutes of counseling once a
| week. These levels are qufully inadequate given his constant behavioral manifestations. As a
result, L.W. has continued to struggle academically, and he has conﬁnued to experience problem
behaviors that have. pfevented him from .achievix;g ‘e(iucationai goals.

| 187. Finally, LW has b'een‘denied: the necessary and appropﬁate transition 'services' ,
that will prepafe _him for employinent, post-secondary education, ~vocational training, and
independen£ living. L.W.’s IEPs have iacked a 'tfénsiﬁon plan or .transition services so that he

: v may achieve his post secondary goals. -

CAﬁSES .'OF ACTION
188.. Representative Plain*;iﬂ'sand thq pfoiaoséd -classiﬁcorpdrate'by refereﬁce all of thQ
above factual allegations to support the follévﬁng ;:léizﬁs:' . | .
| | : Coﬁntl |

DECLARATORY AND INJUN CTIVE RELIEF TO REMEDY VIOLATIONS OF THE
INDIVIDUALS WITH DISABILITIES EDUCATION IMPROVEMENT ACT OF 2004

189. - As set forth above, Defendants Pastorek, LDE, and BESE have failed to provide
Plaintiffs and similarly situated chil.dren with a free appropriate public education, both
procedurally and substantively, -as mandated under the Individuals with Disabilities Education

Improvement Act of 2004 (20 U.S.C. § 1400 et seq., 34 C.F.R. § 300 ef seg.).
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190. Defendants Pastorek, LDE, and BESE have also failed to comply with their
general supervisory respénsibilities by failing to appropriately monitor, identify, and compei the
New Orleans public schools to eliminate the numerous systemic violations of IDEA

191. Plaintiffs and the proposed class seek a declaratory judgment and a pernia;nent | .
injunction prohibiting the Defendants from engaging in the unlawful conduct described hérein.

| Count IT

DECLARATORY AND INJUNCTIVE RELIEF TO REMEDY VIOLATIONS OF
SECTION 504 OF THE REHABILITATION ACT OF 1973 - '

192. By their f_éregoing actions and inactions, 'Defepdants Pastorek, LDE and BESE ‘
are liable pursuant to Section 504 of the Rehabilitation Act of 1_9’73 29 US.C. § 794 et seq., 34
C.FE.R. § 104 et seq.) for discriminating aéaiﬁst Plaintiffs and ﬂ:e class they seek fo represent by
depriving them of appiopriate accessibility to essential services aﬁd ‘programming évailable' to
non-disabled students, by virtue of their status as individualé with disab'il'%ties.

193.  As set forth above,‘Défendants have also failed to provide Plaintiffs and similérly
situétéd éhildreﬁ with a free appropriaté public education .a.nd/or~ reasonable accommo&ations '
pursuant to Section 504 of the Reha’biﬁtation Actvof 1973 |

, 194, | Repre's’entative Plamtlffs and the propdsed class seek a declaratory judgment and
a 'penﬁanent injﬁnqtioﬁ' prohibiting tﬁe Defendants ﬁ.om engaging in the unlawful conduct

" described herein.
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Count IIT

DECLARATORY AND INJUNCTIVE RELIEF TO REMEDY VICLATIONS OF TITLE -
II OF THE AMERICANS WITH DISABILITIES ACT

195. By their foregoing actions and inactions, Defendants Pastorek, LDE and BESE
are liable pursuant to ‘Title II of the Americans with Disabilities Act (42 U.S.C. § 12101 et seq.)
for discriminating against 'Plaiﬁtiffs and the class they seek to represent Ey depriving them of .
appr'opﬁate accessibility to essential services and reasonable modifications necessary to avoid
discrimination dn the bésis of their disabﬁ‘ities. 42 U.S.C. § 12132.

196.  Representative Plaint_:iffs andvthg proposed class seek a declaratory judgment and
a permanent injunction prohibiting the 'Defenda..nts ﬁqm engaging in the unlawful conduct
described hé_rein. . | | | |

| NECESSITY FOR INJUNCTIVE RELIEF

197. _' The Defendants have acted .and .continue to ac;tin violation of the law as explainéd '
above. The némed Plaintiffs and fhe glass they seek to Teprésent do not have an-adequate remedy -
at 1a\;v. As a result of the .p.oliciles, practic.és, actions and omissiohé of the Defendants, the named
Plafntiffs and .’che class fncy : éee’]g to represent have éuffered and will continue'.to suffer
irreparabie harm unless Defeﬁdant_s’, inclliding its agents, represen.taﬁﬁes and/or emplojfees, are.

restrained from continuing its unlawfil pracﬁcés.

PRAYER FOR RELIEF

WHEREFORE the Plaintiffs fespectfuﬁy request that the Coutt:

CL Assume jurisdiction over this matter;
2. Certify this action as a class action pursuant to Fed. R. Civ. P. 23(a) and
)2);
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3. Enter a judgment declaring that the polices, procedures, customs, pdttems
and/or practices of Defendants deprive Plaintiffs of their statutory rights, |
ére illegal and/or invalid, and are in contravention of the Defendénts’ |
statutory duty to assure that Plaintiffs and éimilarly situated children .
rdcei\.re afree appropriate public education.

4. Issue pr'eh;minaxy and permanent injunctions requiﬂng-Defendants,"to (1),
make its facilities, brograms and services accessible to all students with
didabﬂities; (2) ﬁmely and adequatély identify and evaluaté potentially
disabled children; (3) implement appropriate education placemen’ts
semces, and accommodauons on their behalf; and (4) provide all students |
with d1sab111t1es a free appropnate public educauon,

5. | I-ssue an _drder d1rectmg Defendants to pay the costs and disbursements
mcurred by Plaintiffs in commencmg and mamtalmng this action, and

- reasonable attorneys’ fees pursuant t0 29 U S. C § 794(a) and 20 U.S. C §
B 1415(e)(4) |

6 Grant any other rehef the Court shall deem Jus’c and proper
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Dated this 26th day of October, 2010.

Respectfully submitted,

s/Eden B. Heilman. La. Bar No. 30551

Sheila A. Bedi, Miss. Bar. No. 101652*
Southern Poverty Law Center

4431 Canal Street

New Orleans, Louisiana 70119

eden heilman@splcenter.org

. sheila.bedi@splcenter.org

504-486-8982 (phone)

504-436-8947 (fax)

James Comstock-Galagan, La. Bar. No. 05 880 _

‘Southern Disability Law Center

.© 4431 Canal Street

New Orleans, Louisiana 70119
jgalagan@sdlcenter.org

504-486-8982 (phone) -
504-486-8982 (fax)

Davida Finger, La. Bar. No. 30889

‘Stuart H. Smith Law Clinic and Center for Social Justice -
“Loyola University New Orleans College of Law ‘

7214 St. Charles Avenue, Box 902

‘New Orleans, Louisiana 701 18

- dfinger@loyno.edu

504-861-5596 (phone)
504-861-5440 (fax)

Jon Greenbaum D.C. BarNo 489887*

‘Brenda L. Shum, Or. BarNo 961146 *

Jennifer M. Coco, T11. Bar No. pending*
Lawyers’ Committee for Civil Rights Under Law
1401 New York Avenue NW, Suite 400
‘Washington, District of Columbia 20005
jgreenbaum@lawyerscommittee.org
bshum@lawyerscommittee.org

jeoco@lawyerscommittee.org

202-662-8600 (phone)
202-783-0857 (fax)

* Pro Hac Vice Motions to be filed
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