
July 3, 2017

The Honorable Adam Miles
Acting Special Counsel
Office of Special Counsel
1730 M Street, NW, Suite 218
Washington, DC 20036

CC:

The Honorable Trey Gowdy
The Honorable Elijah Cummings
Committee on Oversight and Government Reform
United States House of Representatives
Washington, DC 20515

The Honorable Charles E. Grassley
The Honorable Dianne Feinstein
Committee on the Judiciary
United States Senate
Washington, DC 20510

The Honorable Ron Johnson
The Honorable Claire McCaskill
Committee on Homeland Security and Government Affairs
United States Senate
Washington, DC 20510

Dear Mr. Miles,

The Lawyers’ Committee for Civil Rights Under Law (the “Lawyers’ Committee”)
respectfully requests that the Office of Special Counsel (“OSC”) investigate Kris Kobach for
numerous apparent violations of the Hatch Act.

The Lawyers’ Committee was founded in 1963 and is committed to full and fair
enforcement of federal civil rights laws and ensuring equal justice under law for all. The
Lawyers’ Committee has been at the forefront of the legal struggle to advance and protect the
right to vote, and accordingly it has substantial interest in the recently launched Presidential
Advisory Commission on Election Integrity (the “Commission”).

Mr. Kobach is a special government employee serving as the Vice Chair of the
Commission. He has also announced his candidacy for the 2018 Kansas gubernatorial election.
Mr. Kobach has repeatedly exploited his Commission role to promote his candidacy and to
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solicit campaign contributions, including by promoting his campaign through media interviews
where Mr. Kobach appeared in his official capacity as a Commission representative.

The Hatch Act may not categorically bar Mr. Kobach from listing his role on the
Commission among other biographical details in campaign literature, but his extraordinarily
aggressive promotion of his Commission role—including in soliciting campaign donations—far
exceeds any such acceptable use. The Lawyers’ Committee thus respectfully requests that the
OSC assess whether Mr. Kobach’s many apparent violations were willful and, if so, the
appropriate remedial measures.

Any violation of federal election laws by an official in such a high-profile position would
be troubling, but it is especially disturbing that Mr. Kobach appears to have violated the election
laws in connection with his leadership on a White House Commission with the stated purpose of
ensuring election “integrity.”

STATEMENT OF FACTS

The Lawyers’ Committee includes below only facts documented in the public record.

1. The Presidential Commission on Election Integrity

President Trump established the Commission by Executive Order on May 11, 2017.1 The
Order declared that the Commission’s stated purpose is to “study the registration and voting
processes used in Federal elections,” and to produce a report to the President on any “laws, rules,
policies, activities, strategies, and practices” that affect “the American people’s confidence in the
integrity of the voting processes in Federal elections.”2

The Commission is subject to the Federal Advisory Committee Act and has filed a
Charter as required under the Act. The Charter provides that the Vice President will serve as the
Chair of the Commission, and the President may appoint up to 15 additional members. Ex. A
¶ 11. The Vice President may select a Vice Chair from among these 15 additional members. Id.
All members, including the Vice Chair, must be either “regular Government employees” or
“Special Government Employees.” Id.

The same day the President established the Commission, the White House announced the
appointment of Kansas Secretary of State Kris Kobach as the Commission’s Vice Chair.3
Because Mr. Kobach is not a full-time federal employee, he necessarily holds the status of a
special government employee (“SGE”) under the Commission’s Charter. Ex. A ¶ 11(b).

1 Exec. Order 13799.
2 Id. § 3.
3 President Announces Formation of Bipartisan Presidential Commission on Election Integrity, May 11, 2017,
WhiteHouse.gov, https://www.whitehouse.gov/the-press-office/2017/05/11/president-announces-formation-
bipartisan-presidential-commission.
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2. Mr. Kobach’s Candidacy for Governor of Kansas

Mr. Kobach is also a candidate for partisan political office. Mr. Kobach announced his
candidacy for Governor of Kansas on June 8, 2017, criticizing the culture of “corruption” and the
questionable ethics practices of Kansas lawmakers in his campaign announcement.4

3. Mr. Kobach’s Use of Commission Role to Promote Candidacy

Mr. Kobach has prominently and repeatedly used his role on the Commission to promote
his candidacy for Governor and to solicit campaign contributions. He has done so in multiple
settings—including on his campaign website, on his official campaign social media accounts,
and in his public appearances.

The bottom of the homepage of Mr. Kobach’s campaign website displays the most recent
posts on his official campaign Facebook and Twitter pages (described in further detail below).
As of July 1, 2017, the posts featured on the campaign homepage related to two television
interviews that Mr. Kobach conducted on Fox News and MSNBC on June 30, 2017, both of
which focused entirely on Mr. Kobach’s work on the Commission. Ex. B. The homepage also
solicits campaign donations in multiple locations. Id. The “About” page of the campaign
website further highlights Mr. Kobach’s role on the Commission, stating that “President Trump
knows there is no greater leader on these issues, which is why he named Kris to serve as the Vice
Chair of the Presidential Commission on Election Integrity.” Ex. C. Again, the page
conspicuously solicits campaign donations. Id. The “News” page of the website links to just
three news stories, each of which centers on Mr. Kobach’s work on the Commission. Ex. D.
There is a “Contribute” button immediately to the right of the stories, and immediately below
that Contribute button the page displays the most recent post on Mr. Kobach’s Facebook page
(which as of July 3, was an NPR interview Mr. Kobach gave discussing the Commission). Id.

Mr. Kobach has similarly promoted his Commission role on his official campaign social
media pages. Mr. Kobach’s Twitter profile states that the page is “Paid for by Kansas for
Kobach,” and the page’s banner depicts his campaign logo. Ex. E. His Facebook page displays
the same campaign logo. Ex. F. The Twitter and Facebook pages collectively contain at least 40
different posts referencing Mr. Kobach’s work on the Commission. Exs. G, H. These include
three Twitter posts on June 30 promoting or recapping Mr. Kobach’s interviews on Fox News
and MSNBC that same day, and a June 30 Facebook post embedding video of the Fox News
interview. Id. Mr. Kobach authored these posts—on his campaign accounts—contemporaneous
to the interviews he was conducting as a representative of the Commission.

Mr. Kobach has also described his role on the Commission in campaign appearances.
For instance, Mr. Kobach appeared on a local “let’s have a beer and talk” television segment the
day he launched his campaign. In the course of the interview, he referenced his position as Vice
Chair of the Commission and described the work he expected the Commission to perform.5

4See https://www.hayspost.com/2017/06/08/kobach-announces-a-run-for-kansas-governor/ (11:30 mark of video).
5 https://www.youtube.com/watch?v=DV7KDyhTbz4 (25:50 mark of video).
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POTENTIAL VIOLATIONS

The Hatch Act prohibits federal employees from using their “official authority or
influence for the purpose of . . . affecting the result of an election.”6 It is unlawful for federal
employees to use their “official title while participating in political activity” or to “[p]ersonally
solicit, accept or receive a political contribution from another person.”7 OSC has provided
guidance on the application of these rules to social media, explaining that federal employees may
not “refer[] to their official titles or positions while engaged in political activity at any time”—
even when using “personal” or other non-governmental social media accounts.8

SGEs such as Mr. Kobach are subject to the Hatch Act.9 While SGEs, unlike full-time
employees, can run for partisan political office, they must maintain strict separation between
their candidacy and their federal government service. SGEs cannot use their federal position to
promote their candidacy or to solicit funds, and they cannot engage in any political activities
while “on duty,” meaning while “representing the [federal] government in an official capacity.”10

Mr. Kobach appears to have violated these restrictions. He has prominently used his
position as Vice Chair of the Commission to promote his candidacy and to solicit campaign
funds. Worse yet, he has done so in a clearly calculated fashion on days when he was acting in
his capacity as Vice Chair of the Commission. Mr. Kobach promoted his June 30 interviews
with Fox News and MSNBC—in which he was indisputably appearing as a representative of the
Commission—on his Twitter page in advance. Ex. G. He then provided summaries and video of
the Fox News interview on his Twitter and Facebook pages, as well as on his campaign website,
shortly after the interview aired. Exs. B, G, H. In so doing, Mr. Kobach made clear that those
appearances while acting for the Commission were also in furtherance of his campaign. At the
very least, Mr. Kobach turned those interviews into campaign activities by deploying them for
his own partisan goals, and in particular, by linking them with solicitations for campaign
contributions.

Mr. Kobach’s promotion of these appearances, as well as his numerous other references
to his Commission role on his campaign website, on social media, and in public appearances,
were all “directed toward the success of a . . . candidate for partisan political office”—himself.11

6 5 U.S.C. § 7323(a)(1).
7 5 C.F.R. §734.302(b)(1), § 734.303(a).
8 The Hatch Act: Frequently Asked Questions on Federal Employees and the Use of Social Media and Email,
OSC.gov, https://osc.gov/Pages/The-Hatch-Act-Frequently-Asked-Questions-on-Federal-Employees-and-the-Use-
of-Social-Media-and-Email.aspx (last visited July 1, 2017) (emphases added) [hereinafter “Hatch Act FAQs”]; see
also Letter from Ana Galino-Marrone to Adam Rappaport (June 5, 2017) (finding Hatch Act violation by White
House Director of Social Media Dan Scavino Jr. in use of personal Twitter account).
9 5 C.F.R. § 734.601.
10 See id.; Hatch Act FAQs, supra.
11 5 C.F.R. § 734.101.
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CONCLUSION

The Lawyers’ Committee respectfully requests that OSC commence an investigation into
Mr. Kobach for likely Hatch Act violations. The Lawyers’ Committee also respectfully requests
that OSC assess whether Mr. Kobach’s apparent violations were willful. Mr. Kobach explains
on his own campaign website that he served as a senior attorney in the United States Department
of Justice for several years, and therefore he surely is aware of the legal requirements under the
Hatch Act. Given that awareness, and the sheer number of apparent violations in this case, there
are serious questions whether Mr. Kobach knowingly disregarded the law, and the appropriate
disciplinary measures if he did. In Mr. Kobach’s own words, “respect for rule of law [is]
essential to our country.”12

Sincerely,

/s/Kristen Clarke
Kristen Clarke
Jon Greenbaum
Ezra Rosenberg
Marcia Johnson-Blanco
Lawyers’ Committee for Civil Rights Under Law

John A. Freedman
Robert N. Weiner
R. Stanton Jones
Daniel F. Jacobson
ARNOLD & PORTER KAYE SCHOLER
Counsel for the Lawyers’ Committee for Civil
Rights Under Law

12 Timothy Mclaughlin, Trump voter fraud official announces bid for Kansas governor, June 8, 2017,
http://www.reuters.com/article/us-kansas-governor-idUSKBN18Z2X8
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CHARTER

PRESIDENTIAL ADVISORY COMMISSION ON ELECTION INTEGRITY

1. Committee’s Official Designation. Presidential Advisory Commission on Election Integrity
(“Commission”).

2. Authority. The Commission is established in accordance with Executive Order 13799 of May
11, 2017, “Establishment of a Presidential Advisory Commission on Election Integrity,”
(“Order”) and the provisions of the Federal Advisory Committee Act (“FACA”), as amended (5
U.S.C. App.).

3. Objectives and Scope of Activities. The Commission will, consistent with applicable law and
the Order, study the registration and voting processes used in Federal elections. The Commission
shall be solely advisory and shall submit a report to the President of the United States
(“President”) that identifies the following:

a. those laws, rules, policies, activities, strategies, and practices that enhance the
American people’s confidence in the integrity of the voting processes used in Federal
elections;

b. those laws, rules, policies, activities, strategies, and practices that undermine the
American people’s confidence in the integrity of voting processes used in Federal
elections; and

c. those vulnerabilities in voting systems and practices used for Federal elections that
could lead to improper voter registrations and improper voting, including fraudulent
voter registrations and fraudulent voting.

4. Description of Duties. The Commission will function solely as an advisory body.

5. Agency or Official to Whom the Committee Reports. The Commission shall provide its
advice and recommendations to the President.

6. Agency Responsible for Providing Support. The General Services Administration (“GSA”)
shall provide the Commission with such administrative services, funds, facilities, staff,
equipment, and other support services as may be necessary to carry out its mission, to the extent
permitted by law and on a reimbursable basis. However, the President’s designee will be
responsible for fulfilling the requirements of subsection 6(b) of the FACA.

7. Estimated Annual Operating Costs and Staff Years. The estimated annual costs to operate
the Commission are approximately $250,000 in FY2017 and approximately $250,000 in FY2018,
as needed, including approximately three full-time equivalent employees (FTEs) over the
duration of the Commission.

8. Designated Federal Officer. Pursuant to 41 CFR § 102-3.105 and in consultation with the chair
of the Commission, the GSA Administrator shall appoint a full-time or part-time federal
employee as the Commission’s Designated Federal Officer (“DFO”). The DFO will approve or



call all Commission meetings, prepare or approve all meeting agendas, attend all Commission
meetings and any subcommittee meetings, and adjourn any meeting when the DFO determines
adjournment to be in the public interest. In the DFO’s discretion, the DFO may utilize other
Federal employees as support staff to assist the DFO in fulfilling these responsibilities.

9. Estimated Number and Frequency of Meetings. Meetings shall occur as frequently as needed,
called, and approved by the DFO. It is estimated the Commission will meet five times at a
frequency of approximately 30-60 days between meetings, subject to members’ schedules and
other considerations.

10. Duration and Termination. The Commission shall terminate no more than two (2) years from
the date of the Executive Order establishing the Commission, unless extended by the President,
or thirty (30) days after it presents its final report to the President, whichever occurs first.

11. Membership and Designation.

(a) The Vice President shall chair the Commission, which shall be composed of not more than
fifteen (15) additional members.

(b) Members shall be appointed by the President of the United States and shall include
individuals with knowledge and experience in elections, election management, election fraud
detection, and voter integrity efforts, and any other individuals with knowledge or experience
determined by the President to be of value to the Commission. Members of the Commission
may include both regular Government Employees and Special Government Employees.

(c) The Vice President may select a Vice Chair from among those members appointed by the
President, who may perform the duties of the chair if so directed by the Vice President. The
Vice President may also select an executive director and any additional staff he determines
necessary to support the Commission.

(d) Members of the Commission will serve without additional compensation. Travel expenses
will be allowed, including per diem in lieu of subsistence, as authorized by law for persons
serving intermittently in the Government service (5 U.S.C. 5701-5707), consistent with the
availability of funds.

12. Subcommittees. The Chair of the Commission, in consultation with the DFO, is authorized to
create subcommittees as necessary to support the Commission’s work. Subcommittees may not
incur costs or expenses without prior written approval of the Chair or the Chair’s designee and
the DFO. Subcommittees must report directly to the Commission, and must not provide advice or
work products directly to the President, or any other official or agency.

13. Recordkeeping. The records of the Commission and any subcommittees shall be maintained
pursuant to the Presidential Records Act of 1978 and FACA.

14. Filing Date. The filing date of this charter is June 23, 2017.



EXHIBIT B





EXHIBIT C





EXHIBIT D





EXHIBIT E





EXHIBIT F





EXHIBIT G

























EXHIBIT H






































