
 

 

 

IN THE UNITED STATES DISTRICT COURT     
 FOR THE DISTRICT OF COLUMBIA 
 
 
STATE OF SOUTH CAROLINA, 
 
   Plaintiff, 
 
 v. 
 
UNITED STATES OF AMERICA and 
ERIC H. HOLDER, JR., 
in his official capacity as Attorney General, 
 
   Defendants, 
 
 and 
 
JAMES DUBOSE, JUNIOR GLOVER, 
FAMILY UNIT, INC., BRENDA C. 
WILLIAMS, M.D., and AMANDA WOLF, 
    

Defendant- 
Intervenors, 

 
 and 
 
LEAGUE OF WOMEN VOTERS OF 
SOUTH CAROLINA,  
 
   Proposed Defendant- 
   Intervenor. 
 

Case No. 1:12-cv-00203-CKK-BMK-JDB 
        

     
 

MEMORANDUM OF LAW IN SUPPORT OF 
MOTION TO INTERVENE AS DEFENDANT 

The League of Women Voters of South Carolina (the “League” or “Applicant”) 

respectfully submits this memorandum in support of its motion to intervene as a defendant in this 

lawsuit.  The instant suit was brought by the State of South Carolina requesting preclearance, 

under Section 5 of the Voting Rights Act (“VRA”), 42 U.S.C. § 1973c, for certain voting 
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changes enacted by the South Carolina General Assembly in Act R54 (2011).  The principal 

change is the requirement that voters generally would need to present photographic identification 

as a prerequisite to casting a regular ballot at the polls.   

The League seeks to intervene as of right or, in the alternative, to intervene with this 

Court’s permission, pursuant to Rule 24 of the Federal Rules of Civil Procedure.  It is well 

established that “[p]rivate parties may intervene in § 5 actions” under Rule 24.  Georgia v. 

Ashcroft, 539 U.S. 461, 477 (2003).  Indeed, this Court has already recognized that intervention 

may be appropriate in this litigation by granting intervention to James Dubose, Junior Glover, 

Family Unit, Inc., Brenda C. Williams, and Amanda Wolf.  Order, No. 1:12-CV-203 (Mar. 20, 

2012, doc. 10). 

As shown in detail below, the League clearly meets the standards for intervention as of 

right as well as permissive intervention.  The League is directly and adversely impacted by the 

South Carolina photo identification requirement, which substantially interferes with the League’s 

mission to encourage civic participation including, most particularly, voting.  Moreover, 

preclearance of the photo identification requirement and related changes would have an adverse 

impact on the League’s limited financial resources, as the cost of attempting to mitigate the 

requirement’s retrogressive effect would be substantial.      

For the reasons detailed below, the Court should grant Applicant’s motion and permit 

intervention.   

BACKGROUND 

I.   Instant Lawsuit and Section 5 of the VRA 

On February 8, 2012, the State of South Carolina filed the instant declaratory judgment 

action seeking Section 5 preclearance for the photo identification requirement and related voting 
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changes enacted by Act R54.  The State of South Carolina in its entirety is covered by Section 5 

of the VRA.  28 C.F.R. Pt. 51 App.  Under Section 5, whenever a covered State or political 

subdivision “shall enact or seek to administer” a change in a voting practice or procedure, that 

jurisdiction must obtain federal preclearance by demonstrating to this Court (in a declaratory 

judgment action) or to the Attorney General (in an administrative proceeding) that the voting 

change “neither has the purpose nor will have the effect of denying or abridging the right to vote 

on account of race or color, or [membership in a language minority group].”  42 U.S.C. 

§ 1973c(a).  Accordingly, South Carolina may not implement any change in voting practice or 

procedure—including the new photo identification requirement at issue in this lawsuit—unless 

and until preclearance is obtained.  See Clark v. Roemer, 500 U.S. 646, 652 (1991) (“A voting 

change in a covered jurisdiction will not be effective as law until and unless cleared pursuant to 

[either a judicial or administration preclearance proceeding].” (Internal quotation marks 

omitted)).   

 Under South Carolina’s new photo identification requirement, voters generally would 

need to produce one of the prescribed types of photo identification at the polls prior to casting a 

ballot.1  Only five types of photo identification would be acceptable:  

 a South Carolina driver’s license; 

 any other form of ID issued by the DMV; 

 a U.S. passport; 

 a U.S. military ID; or 

                                                 
1  Act R54 has a few limited exceptions.  Persons with religious objections to being 

photographed or who have a “reasonable impediment” to obtaining a photo ID would be 
allowed to cast a provisional ballot with an accompanying sworn affidavit.  The Act 
provides no guidance as to what would constitute a “reasonable impediment.” 
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 a South Carolina voter registration card that contains a photograph.  

In addition, in order for any of these types of identification to be used, the Act requires that the 

document be “valid and current.”  

This is a marked departure from the State’s currently effective law, which has been in 

effect since 1988.  Under current law, South Carolina voters may show a valid South Carolina 

driver’s license, a non-driver’s ID card issued by the State’s Department of Motor Vehicles 

(“DMV”), or a voter registration card—a document South Carolina undertakes to send to all 

registered voters.  There is no requirement that the identification provided contain a photograph 

of the voter.  

 South Carolina initially submitted the photo identification requirement and related 

changes to the Attorney General for administrative preclearance.  See Procedures for 

Administration of Section 5, 28 C.F.R. Pt. 51.  On August 5, 2011, the League, along with the 

Lawyers’ Committee for Civil Rights Under Law and the Brennan Center for Justice, submitted 

a detailed comment letter to the Attorney General, contending that the photo identification 

requirement would have a prohibited retrogressive effect on minority voting rights, and that the 

State had failed to meet its burden under Section 5 of demonstrating the absence of a 

discriminatory purpose.2      

Shortly thereafter, the Department of Justice requested additional information from South 

Carolina regarding the changes.  After the State’s response, the League submitted a second 

comment letter on December 7, 2011, again urging the Attorney General to reject the State’s 

preclearance request as failing to satisfy the Section 5 nondiscrimination standards.3  On 

                                                 
2  The League’s first comment letter is attached as Exhibit A.   
3  The League’s second comment letter is attached as Exhibit B. 
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December 23, 2011, the Department of Justice issued an objection letter, finding that South 

Carolina had failed to establish that the photo identification requirement would not have a 

discriminatory effect.  South Carolina thereafter filed the present action for declaratory judgment 

before this Court.  

II.   Applicant for Intervention   

The League is a non-partisan organization dedicated to building citizen participation in 

the democratic process since 1951, with a particular emphasis on encouraging voting.  The 

League has a statewide office in Columbia and eleven local League offices throughout the State.   

The League retains no paid staff and is thus totally volunteer-run; its annual budget is roughly 

$25,000.  The League represents approximately 700 dues-paying members, and thousands of 

South Carolinians receive the League’s email communications.   

 The League engages in a number of non-partisan activities geared to facilitate voting and 

other forms of civic participation.  Its civic engagement activities are often focused on low-

income neighborhoods, rural areas, and communities of color.  To bring members of these 

historically underrepresented communities into the political process, the League hosts regular 

voter registration drives, widely distributes information about how and where to vote, assists 

with a voter protection hotline on Election Day, and frequently deploys its representatives to 

speak publicly about the importance of voting and other forms of participation in our democracy.  

In addition, the League partners with numerous community organizations—such as high schools 

and universities, local businesses, faith-based groups, and civil rights advocates—to promote and 

protect voting rights, particularly for South Carolinians who are low-income and/or racial 

minorities.  On occasion, the League is asked by local leaders to monitor polling booths on 
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Election Day, and the League has been involved in audits of voting machines—both activities 

intended to ensure that every vote cast is counted.   

 The League has long objected to conditioning the right to vote on presenting limited 

forms of identification, and has actively lobbied against the photo identification requirement that 

was ultimately enacted.  Based on its experience, the League believes this requirement would 

prevent many eligible South Carolinians from voting—particularly voters from low-income 

communities and/or communities of color on whom the League focuses its voter engagement 

efforts.  Indeed, since the enactment of this requirement, the League has received numerous 

inquiries from concerned citizens who lack the newly mandated photo ID, do not understand 

how they can acquire this photo ID, or are frustrated by the expensive and complicated 

procedures involved in obtaining a photo ID acceptable under Act R54.  Because the photo 

identification requirement chills and in some cases prevents voting, it is directly at odds with the 

League’s primary mission of facilitating civic participation.           

If Act R54 is precleared and implemented, the League would be forced to expend 

substantial resources in educating the public about the new requirements and, possibly, in 

assisting eligible voters in securing proper ID.  South Carolina’s Act R54 thus would impose 

new, concrete financial and other costs on both the League and its volunteer members in carrying 

out the League’s mission of promoting full civic participation in elections.  These extra costs 

would likely drain the League’s limited resources and could deter volunteer participation in 

election drives.  In addition, individual members of the League who do not currently possess 

qualifying photo ID would be faced with the costs of securing such ID or being denied their right 

to vote at the polls.      
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ARGUMENT 

This Court should grant Applicant’s Motion to Intervene to oppose Section 5 

preclearance as of right under Rule 24(a)(2) of the Federal Rules of Civil Procedure or, in the 

alternative, by permission of the Court under Rule 24(b)(1). 

In Section 5 declaratory judgment actions, the District of Columbia District Court has 

routinely granted intervention to organizations and individuals who oppose preclearance and are 

directly impacted by the voting changes at issue.  Indeed, interventions by affected individuals 

and groups—including another chapter of the League of Women Voters—have recently been 

granted in other pending Section 5 declaratory judgment actions in this District and in this very 

litigation.  Order, No. 1:12-CV-203 (Mar. 20, 2012, doc. 10; Texas v. United States, 1:12-cv-

00128 (D.D.C. March 15, 2012, doc. 17) (Texas photo identification requirement); Florida v. 

United States, 11-cv-01428 (D.D.C. Oct. 19, 2011, doc. 42) (changes regarding voter registration 

drives, early voting, and voters changing their residence address at the time of voting); Texas v. 

United States, 1:11-cv-1303 (D.D.C. Aug. 16, 2011, doc. 11; Sept. 8, 2011, doc. 32; Sept. 29, 

2011, doc. 55) (statewide redistricting plans for Congress, the Texas House, and the Texas 

Senate).  See also Georgia v. Ashcroft, 539 U.S. at 477; Bossier Parish School Board v. Reno, 

157 F.R.D. 133, 135 (D.D.C. 1994); Texas v. United States, 802 F. Supp. 481, 482 n.1 (D.D.C. 

1992); County Council of Sumter County, SC v. United States, 555 F. Supp. 694, 697 (D.D.C. 

1983); City of Lockhart v. United States, 460 U.S. 125, 129 (1983); Busbee v. Smith, 549 F. 

Supp. 494 (D.D.C. 1982); City of Port Arthur, Texas v. United States, 517 F. Supp. 987, 991 n.2 

(D.D.C. 1981); City of Richmond, Virginia v. United States, 376 F. Supp. 1344, 1349 n.23 
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(D.D.C. 1974), vacated on other grounds, 422 U.S. 358 (1975); Beer v. United States, 374 F. 

Supp. 363, 367 n.5 (D.D.C. 1974), vacated on other grounds, 425 U.S. 130, 133 n.3 (1976).4   

I. The Court Should Grant Intervention as of Right. 

The standards for intervention as of right are set forth in Rule 24(a) of the Federal Rules 

of Civil Procedure.  In relevant part, Rule 24(a)(2) provides:  

On timely motion, the court must permit anyone to intervene who: . . . claims an 
interest relating to the property or transaction that is the subject of the action, and 
is so situated that disposing of the action may as a practical matter impair or 
impede the movant’s ability to protect its interest, unless existing parties 
adequately represent that interest.  
 
To apply this standard, courts in this Circuit consider four factors:  (1) timeliness; (2) the 

Applicant’s interest in the transaction which is the subject of the action; (3) whether the 

Applicant is so situated that the disposition of the action may as a practical matter impair or 

impede its ability to protect that interest; and (4) whether the Applicant’s interest is adequately 

represented by the existing parties.  Fund for Animals v. Norton, 322 F.3d 728, 731 (D.C. Cir. 

2003).  As demonstrated below, the League satisfies all four factors. 

In addition, the D.C. Circuit has held that a party seeking to intervene as of right as a 

defendant must satisfy the basic standing requirements of Article III of the Constitution.  Fund 

for Animals Inc., 322 F.3d at 732-33.  But see Roeder v. Islamic Republic of Iran, 333 F.3d 228, 

                                                 
4  Intervention also has been recently granted in other types of Section 5 cases brought in 

this District Court.  See Arizona v. Holder, No. 1:11-cv-1559 (D.D.C. Jan. 11, 2012, doc 
28) (granting intervention to individuals to oppose suit seeking bailout from Section 5 
coverage and challenging its constitutionality); Shelby v. Holder, no. 1:10-cv-651 
(D.D.C. Aug. 25, 2010, doc. 29) (granting intervention to individuals and organizations 
to oppose suit challenging constitutionality of Section 5); Laroque v. Holder, no. 1:10-
cv-561 (D.D.C. Aug. 25, 2010, doc. 24) (same); Nw. Austin Mun. Utility District No. One 
v. Holder, 573 F. Supp. 2d 221, 230 (D.D.C. 2008) (granting intervention to individuals 
and organizations to oppose suit challenging constitutionality of Section 5 and seeking 
bailout from Section 5 coverage). 
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233 (D.C. Cir. 2003) (questioning whether an applicant to intervene as defendant need establish 

standing since “the standing inquiry is directed at those who invoke the court’s jurisdiction,” and 

recognizing that “any person who satisfies Rule 24(a) will also meet Article III’s standing 

requirement.”).  To the extent that a separate standing inquiry is required, the League satisfies 

that as well. 

A.   Applicant’s Motion Is Timely. 
 

 The League’s motion to intervene in the instant action is plainly timely.  Defendants have 

not yet filed an Answer.  No scheduling order has been entered or requested, no discovery has 

been undertaken, no dispositive motions have been filed, no dispositive orders have been 

entered, and no trial date has been set.  The Court only recently granted intervention to James 

Dubose, Junior Glover, Family Unit, Inc., Brenda C. Williams, and Amanda Wolf, and provided 

them until April 9, 2012 to file an Answer.  Order, No. 1:12-CV-203 (Mar. 20, 2012, doc. 10).  

Granting intervention would not, therefore, cause any delay in the trial of the case; nor would it 

prejudice the rights of any existing party.  See Smoke v. Norton, 252 F.3d 468, 471 (D.C. Cir. 

2001) (setting forth timeliness factors, including “the probability of prejudice to those already 

parties in the case”); Council of Sumter County, 555 F. Supp. at 697 (permitting applicants to 

intervene in Section 5 preclearance lawsuit on eve of argument on motions for summary 

judgment); see also Bossier Parish School Board, 157 F.R.D. at 135 (permitting permissive 

intervention in Section 5 declaratory judgment action on same day that court held first status 

conference). 

B.   Applicant Has a Substantial Interest in the Underlying Litigation. 
 
In determining the sufficiency of a proposed intervenor’s interest under Rule 24(a), 

courts in this Circuit apply a “liberal approach” by permitting the involvement of “as many 
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apparently concerned persons as is compatible with efficiency and due process.”  S. Utah 

Wilderness v. Norton, No. 01-2518, 2002 WL 32617198, at *5 (D.D.C. June 28, 2002) (quoting 

Nuesse v. Camp, 385 F.2d 694, 700 (D.C. Cir.1967)).  This “pragmatic test” favors allowing 

intervention by affected parties.  See American Horse Protection Ass’n, Inc. v. Veneman, 200 

F.R.D. 153, 157-58 (D.D.C. 2001).  Accordingly, to demonstrate sufficient interest in the 

litigation, the Applicant must simply show a “direct and concrete interest that is accorded some 

degree of legal protection.”  Diamond v. Charles, 476 U.S. 54, 75 (1986).   

The League has direct, concrete and legally protected interests in this action.  As 

explained above, if the photo identification requirement is implemented, the League would face 

new and substantial barriers in carrying out its core mission of promoting voting among racial 

minorities and other traditionally disenfranchised individuals.  The new financial and labor costs 

imposed on the League’s and its volunteers’ efforts to promote minority participation in 

elections—including depletion of League resources and deterrence of volunteers—would be both 

“direct” and “concrete” burdens.  Diamond, 476 U.S. at 75.  Moreover, there is no question that 

the League’s efforts to build citizen participation in the democratic process are “legally 

protect[ed],” id., as First Amendment activities.  See, e.g., Anderson v. Celebrezze, 460 U.S. 780, 

787 (1983) (“[T]he right of individuals to associate for the advancement of political beliefs, and 

the right of qualified voters, regardless of their political persuasion, to cast their votes 

effectively. . . . rank among our most precious freedoms.”)  (quoting Williams v. Rhodes, 393 

U.S. 23, 30-31 (1968)).  

C.   The Disposition of this Action Could Impair Applicant’s Interests. 

Beyond demonstrating an interest in the underlying litigation, the Applicant must show 

that it is “so situated that the disposition of the action may as a practical matter impair or impede 
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[its] ability to protect [its] interest.”  Fed. R. Civ. P. 24(a)(2).  In interpreting this requirement, 

the D.C. Circuit has held that this factor “look[s] to the practical consequences of denying 

intervention, even where the possibility of future challenge to the regulation remains available.” 

Natural Res. Def. Council v. Costle, 561 F.2d 904, 909 (D.C. Cir. 1977) (internal quotation 

marks omitted). 

If preclearance is granted by this Court, South Carolina’s photo identification 

requirement would be implemented instantly, and would have significant ramifications on 

Election Day.  Many of the League’s members would face significant obstacles in exercising 

their right to vote or be prevented from voting altogether this November and thereafter.  The 

League also would be unduly limited in its subsequent ability to challenge the photo 

identification requirement.  Indeed, as provided by Section 5 itself, the District of Columbia 

District Court is the only court that may decide whether this voting change violates Section 5.  

While the League could bring a subsequent action to enjoin enforcement of the photo 

identification requirement under statutory or constitutional provisions other than Section 5 of the 

VRA, such subsequent action “may, ‘as a practical matter,’ afford much less protection than the 

opportunity to participate in” the present proceedings to prevent preclearance.  Costle, 561 F.2d 

at 909.  For example, while the League could subsequently challenge the law under Section 2 of 

the VRA, 42 U.S.C. § 1973, Section 2 litigation “(1) cannot prevent enactment of discriminatory 

voting measures, which remain in effect for years until litigation ends; (2) imposes a heavy 

financial burden on minority plaintiffs; and (3) places the burden of proof upon plaintiffs rather 

than upon covered jurisdictions.”  Nw. Austin Mun. Util Dist. No. One, 573 F. Supp. 2d at 273, 

rev’d on other grounds, 557 U.S. 193 (2009).  
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Thus, the League’s ability to protect its interests with regard to the newly enacted photo 

identification requirement will be impaired or impeded if preclearance is granted in this action. 

D.   The Existing Parties Do Not Adequately Represent the Interests of the 
Applicant. 

 
The final prong of Rule 24(a)(2)’s test requires the Applicant to meet the “‘minimal 

burden’ of showing that existing representation ‘may be’ inadequate to protect [its] interest.”  

Costle, 561 F.2d at 911 (quoting Trbovich v. United Mine Workers, 404 U.S. 528, 538 n.10 

(1972)).   

The Attorney General—the statutory defendant in a Section 5 declaratory judgment 

action—represents the interests of the federal government and the American public at large.  

Courts in this Circuit, however, have “often concluded that governmental entities do not 

adequately represent the interests of aspiring intervenors.”  Fund for Animals, 322 F.3d at 736; 

see also id. at 736 n.9 (citing cases);  Dimond v. Dist. of Columbia, 792 F.2d 179, 192-93 (D.C. 

Cir. 1986); Smuck v. Hobson, 408 F.2d 175, 181 (D.C. Cir. 1969).5  The same rationale applies 

here.   

                                                 
5  For instance, in Costle, the D.C. Circuit held that the Environmental Protection Agency 

(“EPA”) could not be found to represent adequately the private industry intervenors’ 
interests despite the fact that they all shared a “general agreement . . . that the 
[challenged] regulations should be lawful.”  561 F.2d at 912.  That general agreement, the 
court held:  

does not necessarily ensure agreement in all particular respects about what 
the law requires.  Without calling the good faith of EPA into question in 
any way, appellants may well have honest disagreements with EPA on 
legal and factual matters. . . .  Good faith disagreement, such as this, may 
understandably arise out of the differing scope of EPA and appellants’ 
interests: EPA is broadly concerned with implementation and enforcement 
of the settlement agreement, appellants are more narrowly focused on the 
proceedings that may affect their industries.  Particular interests, then, 
always “may not coincide,” thus justifying separate representation.  
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Indeed, a comparison of the League’s comment letters with the Attorney General’s letter 

rejecting preclearance shows that the League presents a unique legal and factual perspective and 

position with respect to the issues this Court will have to resolve.  For instance, the League’s 

letter focused on “the fact that historical discrimination in South Carolina, and the resulting stark 

socio-economic disparities between the State’s white and minority residents, burden minority 

voters’ participation in the electoral process” and how those factors would be further aggravated 

by the photo identification requirement.  The League explained that the continuing effects of 

historical discrimination would make minority voters less likely to have or to obtain photo 

identification, and that these factors should be considered as part of the Section 5 analysis.6  

Further, the League may disagree with the Attorney General on the proper application of 

Section 5 and what constitutes adequate protection of minority voting rights.  See, e.g., City of 

Lockhart v. United States, 460 U.S. 125, 130 (1983) (in appeal to the Supreme Court, United 

States agreed with covered jurisdiction, while minority intervenor continued to defend denial of 

preclearance); Blanding v. DuBose, 454 U.S. 393, 394, 398-400 (1982) (minority plaintiffs, but 

not the United States, appealed and prevailed in the Supreme Court in voting rights case).7   

Further, the League is able to provide a local perspective regarding the purpose and effect 

of the photo identification requirement in a manner the Attorney General is not suited to do.  

                                                                                                                                                             
 Id. (quoting Nuesse v. Camp, 385 F.2d 694, 703 (D.C. Cir. 1967) (footnote omitted)).  
6  See Ex. C at 4. 
7  There are additional instances in which the involvement of private citizens in cases 

brought under the Voting Rights Act has been particularly valuable because of different 
legal positions taken by the United States and the private minority voters.  See, e.g., 
Young v. Fordice, 520 U.S. 273, 281 (1997) (private plaintiffs challenged certain changes 
to Mississippi’s voter registration procedures and won reversal of lower court’s decision, 
although United States opted not to appeal); County Council of Sumter County, 555 F. 
Supp. at 696 (minority intervenors and United States took conflicting positions regarding 
application of Section 2 to Section 5 preclearance process). 
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Based on its extensive civic engagement activities in South Carolina, the League can speak 

concretely to the real-world impact of this new mandate.  See, e.g., Georgia v. Ashcroft, 539 U.S. 

at 477 (upholding District Court’s grant of motion to intervene based on finding that the 

intervenors’ analysis “‘identifies interests that are not adequately represented by the existing 

parties.’”); County Council of Sumter County, 555 F. Supp. at 696-97 & n.2 (permitting 

intervention in light of African-American intervenors’ local perspective and noting possibility of 

inadequate representation by United States); Costle, 561 F.2d at 912-13 (granting intervention as 

of right to the industry intervenors, whose “more narrow and focussed” interests would “serve as 

a vigorous and helpful supplement to EPA’s defense” and, “on the basis of their experience and 

expertise in their relevant fields, appellants can reasonably be expected to contribute to the 

informed resolutions of [] questions when, and if, they arise”).   

E.   Applicant Satisfies the Requirements of Article III Standing.  
 
Because the League satisfies the requirements for intervention as of right under Rule 

24(a), it satisfies any applicable standing requirements as well.  As previously noted, the D.C. 

Circuit has recognized that “any person who satisfies Rule 24(a) will also meet Article III’s 

standing requirement.”  Roeder, 333 F.3d at 233.  Moreover, as discussed above, the League 

faces direct injury resulting from South Carolina’s pending voting changes, which would be 

redressed by a denial of preclearance.8 

                                                 
8   The League also has Article III standing to represent the interests of its members under 

Lujan v. Defenders of Wildlife, 504 U.S. 555, 560-61 (1992) (requiring showing of 
injury-in-fact, causation and redressibility), and Hunt v. Wash. State Apple Advertising 
Comm’n, 432 U.S. 333, 343 (1977) (organization has standing to sue on behalf of its 
members when “(a) its members would otherwise have standing to sue in their own right; 
(b) the interests it seeks to protect are germane to the organization’s purpose; and (c) 
neither the claim asserted nor the relief requested requires the participation of individual 
members in the lawsuit.”) 
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II. In the Alternative, the Court Should Grant Permissive Intervention Under Rule 
24(b)(1).  

In addition to meeting the standards for intervention as of right, the League meets the 

requirements of permissive intervention pursuant to Fed. R. Civ. P. 24(b)(1), which permits 

intervention “upon timely application” when an applicant “has a claim or defense that shares 

with the main action a common question of law or fact.”   

 Like other intervening defendants, the League satisfies the requirements of Rule 24(b)(1).  

While the League’s perspective on certain factual and legal issues will assuredly be distinct from 

that of the Attorney General and other intervening defendants, the fundamental questions of law 

and fact which the League seeks to litigate in this action are no different from the questions 

already presented by South Carolina’s lawsuit.  See, e.g., Miller v. Silbermann, 832 F. Supp. 663, 

673-74 (S.D.N.Y. 1993) (allowing permissive intervention where intervenors’ defense “raises the 

same legal questions as the defense of the named defendants”).  Moreover, permissive 

intervention is particularly warranted where, as here, the League’s unique knowledge and 

experiences may help contribute to the proper development of the factual issues in the litigation.  

See, e.g., Johnson v. Mortham, 915 F. Supp. 1529, 1538-39 (N.D. Fla. 1995) (holding that the 

NAACP should be permitted to intervene because the organization’s unique perspective and 

expertise would aid the court’s constitutional inquiry); see also Miller, 832 F. Supp. at 674 

(permitting intervention where applicant’s “knowledge and concern” would “greatly contribute 

to the court’s understanding”).  

Finally, granting the League’s motion to intervene at this stage would not delay or 

prejudice the adjudication of the rights of the original parties.  Fed. R. Civ. P. 24(b).  As noted, 

this Court has not conducted or scheduled a hearing or issued a case management order; other 
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Defendant-Intervenors have until April 9, 2012 to file an Answer.  Consequently, granting the 

League’s motion would not delay this litigation.  Moreover, neither Plaintiff nor Defendants can 

plausibly claim prejudice as a result of this Court’s permitting intervention; the League does not 

propose to add a counterclaim, expand the questions presented by the Complaint, or raise any 

additional affirmative defenses, and will confer with Defendants and other Intervenors to avoid 

redundant filings.  Rather, the League’s participation will enhance the Court’s understanding of 

the factual and legal context necessary to properly dispose of the merits of this case. 

 CONCLUSION 

 For the above and foregoing reasons, the Court should permit Applicant to intervene in 

this action as a defending party.  

Dated:  March 26, 2012 

 
/s/ Mark A. Posner 
Jon M. Greenbaum (D.C. Bar No. 489887) 
Mark A. Posner (D.C. Bar No. 457833) 
Robert A. Kengle 
LAWYERS’ COMMITTEE FOR  

CIVIL RIGHTS UNDER LAW 
1401 New York Ave. NW 
Ste. 400 
Washington, D.C.  20005 
Tel:  (202) 662-8389 
Fax:  (202) 628-2858 
mposner@lawyerscommittee.org  
 
Michael A. Cooper (pro hac vice to be 

sought) 
Garrard R. Beeney (pro hac vice to be 

sought) 
Theodore A.B. McCombs (pro hac vice to 

be sought) 
Sambo Dul (pro hac vice to be sought) 
Sean A. Camoni (pro hac vice to be 
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sought) 
SULLIVAN & CROMWELL LLP 
125 Broad Street 
New York, New York  10004-2498 
Tel:  (212) 558-4000 
Fax:  (212) 291-9007 
beeneyg@sullcrom.com 
 
Wendy R. Weiser (pro hac vice to be 

sought 
Keesha M. Gaskins (pro hac vice to be 

sought) 
Mimi Marziani (pro hac vice to be sought) 
Elisabeth Genn (pro hac vice to be sought) 
THE BRENNAN CENTER FOR JUSTICE 

AT NYU SCHOOL OF LAW  
161 Avenue of the Americas, Floor 12 
New York, NY  10013-1205 
Tel:  (646) 292-8310  
Fax:  (212) 463-7308   
keesha.gaskins@nyu.edu 
 
Armand Derfner (Bar renewal pending) 
DERFNER, ALTMAN & WILBORN 
575 King Street, Suite B 
P.O. Box 600 
Charleston, SC 29402 
Tel:  (843) 723-9804 
Fax:  (843) 723-7446 
aderfner@dawlegal.com 
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