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Ma.r y lrandos -Af f 1 r me

Obligation Under, Fordice

NOur decisions establ i s
discharge its constitutional obligations until it
eradicates policies and practices traceable to

Its prior de jure dual system that continue to
foster segregation. o

U.S. v. Fordice, 505 U.S. 717, 728 (1992).



Ma.rylandos:  Ffr.aceabl

3 Policies/Practices Traceable to De Jure Era

Limited Missions: Maryland Assigns Limited Roles and
MIi ssi ons To Historically Bl a

Underfunding: Maryland Underfunds HBIs, Including
Through Mission-Driven Funding Formula

Program Duplication: Maryland Unnecessarily Duplicates
Programs and Fails to Provide Unique High Demand
Programs at the HBIs



TThe-Defl

Dictionary

Fordice

ARNA plan or course of act
government, rul er, pol it
New World Dictionary, 2nd Edition

Alt I s 1T mportant to st at
make no effort to identify an exclusive list of
unconstitutional remnant
priordejuresystemé. With this

mind, we address four policies of the present
system: admissions standards, program
duplication, institutional mission assignments,
and continued operation of all eight public
uni v er Bordica, 5 U.%. at 733
(emphasis added).
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nP-ol k-cyo:Need :Not

In Spell v. McDaniel, the 4™ Circuit affirmed the

di strict courtos definit
Il ncluding Anot only o6o0of f
regul ati ons or ordinances
considers de facto or in fact practices, custom, or
policies caused, maintained, tacitly encouraged or
condonedéven.though these
time received formal approval through the local
government's deci si 84 mak
F.2d 1380, 1397-98 (4th Cir. 1987) (emphasis

added).
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The LLegal Definition Of, Practice Is The

Same As The Dictionary Definition

Moseke v. Miller and Smith, Inc.,
202 F. Supp. 2d 492 (E.D. Va. 2002)

A The court noted O6little has been wril
meaning of the lda%02 Lomwprka cmtgi deo. Bd ac k 6
Dictionary, the court accepted the pl
NnRepeated or customary action; habit
acts of sildnil ar Kkind. o

A The court also looked to the Random House Dictionary, which defined
Apract indedd aadd :t ual or customary perfo
cust om,; repeated perf or maldat&é02®93. sy st

A As aresult, the court read an occurrence of a discriminatory practice to
constitute an event or incident that encompasses a discriminatory
action. Id. at 503



Unnecessary Program

Duplication Under. Fordice

nNl't can hardly be deni e
was part and parcel of the prior dual system of
higher educationdt he whol e not i c
but equal 0 required dup
sets of schoolsd and that the present

unnecessary duplication is a continuation of
that practice.o

Fordice, 505 U.S. at 738 (emphasis added).



TThe-Def Lnir ti-on of

Is Not Hyper-Technical

NEvidence or an 1 ndi cat
Dictionary presence or existence of something; a
vestigeo

Referring to traceable policies/practices as
Ar e mn a k.g.sFordice, 505 U.S. at 733.

Fordice



Proving Traceability Is Not A High Hurdle

Justice Thomas Concurrence in Fordice

NP1 ai anetlikelyftos be able to identify, as these plaintiffs
have identified, specific policies traceable to the de jure era that
continue to produce a current racial imbalance. As a practical
matter, then, the district courts administering our standard will
spend their time determining whether such policies have been
adequately justified-a far narrower, more manageable task than
that imposed under Green. A challenged policy does not
survive under the standard we announce today if it began
during the prior de jure era, produces adverse impacts, and
persists without sound educational justification.o

Fordice, 505 U.S. at 746.



3 Specific Policies/Practices

De Jure Era Polices/Practices Current Policies/Practices

Maryland Assigned HBIs More Limited Maryland Assigns HBIs More Limited
Roles and Missions Roles and Missions

Maryland Knowingly Underfunded Its Mar y | a n d 0 s Uriderfonds Ita g

HBIs HBIs through Formula

Maryland Unnecessarily Duplicated Maryland Unnecessarily Duplicates
Programs and Failed to Establish Programs (Including over the objection
Unique High Demand Programs of the Attorney Ge

Provides Few Unique, High Demand
Programs



Maryland has Conceded that Program
Duplication and Limited Missions are
Traceable



2005 Attorney General Opinion:
Policies are Traceable to De Jure Era

WrITER'S DIRECT DIAL Mo
November 8, 2005 ﬂé'

NThassrn® doubt that Maryland operated
de jure segregated public higher education
programs before 1969 when OCR found the
State in violation of Title VI, and that some
policies, such as program duplication at
geographically proximate schools, are
traceable to that era.o

PTX 698 at MDED-0047532, emphasis added



As st cAGOs Obj.ectd on . T0 D

MBA Program in 2005 Also Finds Traceability

JoAxn G Goepgrr
Chief Counsel for
Educational Affairs

J. JosepH CurRAN, JR.
Attoroey General

(N4 HILL STATON Dawna M. Cons
o Deputy Chief Counsel for

’ MAUREEN M. DovE STATE OF MARYLAND EPP ty
s G 1 ducativnal Affairs
pepay At B OFFICE OF THE ATTORNEY GENERAL
EDUCATIONAL AFFAIRS DIvision

MARYLAND HIGHER EDUCATION COMMISSION WuTer's DirecT DiaL No.

nUn n e c e prggeam yduplication is part and
o parcel of the prior segregated system of higher
o« waof €ducation in Maryland. Under these circumstances,

Maryland H

= wed QPProval of the proposed program would be a
= wen) continuation of a policy and practice, at least in this
Instance, that is a vestige of the prior segreqgated
system. Rather than eliminating a vestige of the
dual system, the State would be maintaining a

vestige.o

PTX 14 at MSU-00003651-52, emphasis added.



Maryland Concedes Program Duplication and Limited

Missions are Traceable In 2006 Committee ||Report

Report of Committee I

In accordance with the “Partnership Agreement,” the Maryland Higher Education
Parmershi] Commission (MHEC or “the Commission™) has an obligation to remedy all policies and
practices in the Maryland Higher Education System traceable to a prior system of
segregated education. This was embodied in Commitment 8. There are two aspects of
this commitment:

United Sl

(1)  avoidance of unnecessary program duplication among
geographically proximate Historically Black Institutions (HBIs)
and Traditionally White Institutions (TWIs); and

(2)  expansion of mission and program uniqueness and institutional
identity at the HBIS.

(PTX 8 at MDED-00018955.)



The 3 Challenged Paolicies

Affect Student Choice

A T wbooad categories of practices € inhibit i f rceheo i1 by students as to
university attendance. The first category comprises policies that have the
effect of discouraging or preventing blacks from attending HWIsé . The
second category consists of policies that discourage whites from seeking to
attend HBIs, examples of which include: duplication of programs at HBIs
and HWIs in the same geographic area; the assignment to HBIs of
institutional missions that restrict them to programs of instruction that
cannot effectively attract whites; and the failure to fund HBIs
comparably to HWIs or to locate high-prestige programs at HBIs. As a
result of such policies, disproportionate numbers of whites can satisfy their
curricular desires at HWIs, and cannot satisfy them at HBIs, thereby
discouraging them from choosing to attend HBIs.0

Knight v. Alabama, 14 F.3d 1534, 1541 (11" Cir. 1994).



Ov-er v iiew -of- sMair:y.l-ando

A Chronicled in official state reports from the de
jure era through the present

A Put HBIs at a tremendous disadvantage in
comparison to the TWis



N:Enormous.. DI ffer ent i

0 f The: :Whi1 te Race

REPORT OF Aln the field of |
THE while the State has fostered
COMMISSION ON HIGHER EDUCATION .
OF NEGROES white colleges for one hundred
o mhe and fifty years it made its first
GOVERNOR AND LEGISLATURE grant to a Negro college in 1914

OF MARYLAND

or twenty-twoyearsago. €& The
contrast between the amounts of
money received by the two racial
- groups would show, if possible of

" compution, an enormous
differential in favor of the white
race. o

JANUARY 15, 1937

Chine s CET-00004160

(PTX 17 at CET-00004305, emphasis added.)



1:9:3 7r: nNDef 1. cl enc

Curriculum, Library and Labs

REPORT OF NOn the academic si dej
THE always been weak because of lack of
COMMISSION ON HIGHER EDUCATIC . . . . .
OF NEGROES adequate library and deficiencies in
Instruction in modern languages, but more
GOVERNOR AND LEGISLATURE espec I al | Yy I N | abor ati|o

OF MARYLAND

NOne doubts that the |
offer the most elementary courses in the

physical sciences. In comparison with the
numerous laboratories at the University of
Maryl and, replete witikh

JANUARY 15, 1937

, etal v C, etal
TN S CET-00004160

(PTX 17 at CET-00004179, CET-00004220.)



1937: Limited De Jure Program, Offerings

al.v. MHEC, etal.
Chll No. SCE-05-2773

REPORT OF

THE

COMM ISSl‘l

8, Aside from the scholarship provisions, several of the im-
portant functions exercised by white institutions are entirely miss-
ing in the program of the Negro institutions.

GOV E e m—————m—————
OF MARYLAND

14, Only one Negro institution of higher learning is accredit-
ad by the standardizing body.

15, The instruction in the Negro institutions, generally speek-
ing, is considerably inferior to that provided in the white institu-

tions,

16, Negro students have no opportunity, as white students have,
to obtain a bachelor's degree, or four years'work, in slementary educa-
tion.

PTX 17 at CET-00004194




1937: Limited De Jure Program, Offerings

COMMISSIO

GOVERN

—

1

FTX DT - Fage 107 248

23. Business education 13 almost entirely meglected in the
Negro institutions while strongly stressed in several white colleges,

24, Health and physical education are not stressed as stromg-
ly or taught as efficiently in the Negro institutions as in the white,
notwithstanding the greater health needs of the Negro race.

25, Fine arts instruction, that is, in art and musie, is mch
guperior in the white institutions, In addition, the state and Bal-
timore City appropriate considerable sums to the Maryland Art Inmsti-

27. Ressarch graduate opportunities do not exist for Negro
gtudents, This, in spite of a real need, and of the actual feasibil-
ity of such opportunitisg,

PTX 17 at CET-00004195




1937: Discrimination Limited Growth of

Historically Black Institutions

N Fr othese figures we may reasonably
conclude that the enrollment of white state-
alded institutions is very much more stimulated
by the aid given than is the case with the Negro
Institutions. We may also conclude that the
enrollment in the Negro institutions would be
very considerably greater if State aid to Negro
students were on a par with that offered white
students.o

(PTX 17 at CET-00004231.)



De Jure Origins of Dual Mission

stal . M=EC,
I Mo, COE-08-1773

REPORT OF

COMMISSION ON HIGHER EDUCATION

THE

OF NEGROES

GOVERNOHR
OF

JANT

PTE 002 - Page 1 of 165

COMMISSION TO DEVELOP
THE MARYLAND MODEL FOR
FunpING HIGHER EDUCATION

Final Report

MDED-00217271

(PTX 17 at CET-00004227; PTX 2 at MDED-00217394.)

1937:nal t wi | | be grante
speaking, Negro college students come from
economic environments much less likely to
provide them with funds for higher education
than is the case with white students. In other
words, Negro students really need more
assistance from public funds than white
students. o

Continuation of Dual Mission:

2008: HBisneed a di fferent
unlike the TWIs, the HBIs have a dual

mission: (1) to carry out their regular

coll egi ate programse¢éart
strong programs in developmental education

to ensure access and success to students,
mostly from low-income families, who

otherwise would not have an opportunity to
pursue a bachel or s dc¢




1947 Report Calls for, Equal

Funding of Black Schools

AnThe state has consisten
providing higher education facilities for

Negroes which are inferior to those provided

for whites. The meager appropriations and the
inferior accreditation status of the Negro

eges attest to this

HIGHER EDUCATION
IN MARYLAND

A REPORT OF A SURVEY BY THE
AMERICAN COUNCIL ON EDUCATION col |
WITH
RECOMMENDATIONS OF THE
MARYLAND COMMISSION ON HIGHER

EDUCATION Anlt seems to us that the
1947 gy . . .
afford equal facilities requires the adoption of a
policy of supporting institutions for the higher
education of whites and of Negroes at the same

\

fi nanci al | evel . 0

AMERICAN COUNCIL ON EDUCATION
WASHINGTON, D. C.

o CET-00001921

(PTX 18 at CET-00002301, CET-00002028.)



Pr1nces s . -Anne::

A Pr 1 nAnaes Gollege is now a branch of the
University of Maryland. Under this arrangement the
development of the Negro land-grant college has
been shamefully neglected. Without question it is the
weakest land grant college anywhere in the United
States.o

(PTX 18 at CET-00002268.)

N:S h




1950 Report Describes

hnContai-nuous Uphi | |

Mary land Prizas - page a7
1.0

25
1316

1950 Poport
B ] The continuous uphill
o | struggle on the part of the Negro colleges to secure facilities on a

ro stuov e questt ap with white institutions is a factor which cannot be overlooked

NEGRO HIGHER EDU(
T

e oo | 111 & SUTVeY of this kind.

THE LEGISLATIVE COUNTTT
And

ni
THE GENERAL ASSEMBELY OF MARYLAND

The position of Maryland State College at
<Pl | Princess Anne has been an anomalous one almost from its very
o] 1NCEPEiON and it hags always been foreed to play the role of an
- 7| unwanted step-child.

PTX 826 at CET-00003933; CET-00003960.



Maryland Largely Ilgnored The Brown Decision

Defendant sdo Statement of t-hhe Case

NFor a number of years t
best benign neglect of t
desegregate and at worse outright hostility and

foot-dr aggi ng. o



1955; Limited De Jure Program, Offerings

Comtion, ot ol v MHEC, atal
Chi Moy CCB-E2TTE

PT 070 Pugn ! of 136

THE Needs oF
Higher Education
IN Maryland

THE REFORT OF THE COMMISSION
APFOINTED BY ©

Gevernor Theodare B, MeKeldin

TO STUDY THE NEEDS OF

HIGHER EDUCATION 4N MARYLAND

1955

CET-00002643

PTX 19 at CET-00002674

TaBLE 7 Tvpes of Programs Offered

Institution

Baltimere Jr. {-J:I"Egﬂ ............
Carver ]t Lv]]:g} o . X
Haperstown Je. College ... .. . X
Montgomery jr. Collepe ... . X
Si. I'.Em"i Seminary f‘: Callepe X
Villa Julie Jr. Collage™ ... X

Suate Teachers f_.-:;]iega Bowie ...
State Teachers Callepe, Coppin ... ..
State Teachers ﬂuﬂ'_'ﬁe, quﬂug o
Stare Steachers College, Salichary
Stute Teachers Collepe, Towson ... ... X

Collce of MNutre Dume
Cocclioe Collepe |
Hood Callepe ., ..
Lovola Callege ... . ... ..
Marvland State College (Fr. Anne]
Morgan State College s

M, 5t Agnes College ...
A S Alary's Collepe TEmmitshurg)
St Jluhn'.'. Colleae . .
St, Jassph's 'f.}-ﬂ:gr: ................
Washington Colleye ... ... .0
Washingtom Misonare Collage
Western Maryland Callege

Juhns Mapking Universivy ... ...

Univérs:t:.' af ) ::m_.']u nd

Raltimore Callege of Commeree ...
Eastern Collepe of Commerce & Taw
:'L!a.r_vl.um] Tnstiturte o

Peabody Consersatory of Musle

Unlversiee of Baltimose , X

'Fine arts. * Some fescher-ralning eourses,

Liberal

arls

oy

T o

Bt e e e o Dt e o et et e e

Teacher Graduste

el et e D b e el e e Lo D Dl e ] e B ]

(2]

education professional

-

ED



Maryland Refused to Expand Missions Of HBIs

By 1960, HBIs had expressed a desire to expand their mission,
and state reports advocated mission expansion.

FI emi ng, O0Desegr e dgrmmnptamCommission

Higher Education in Report,1960: i Mor gan St
Maryl anddTHODS College would serve as a

colleges believe, also, that as branch of the University of

their facilities are improved, Maryland in the Baltimore area
they will attract white far more logically than the

students, as well as many State Teachers College at

Negro students who now go Towson. o

toout-of-st ate I nstitutions. 0

(PTX 369 at 280; PTX 20 at CET-00004609.)



1960-66 Maryland Refuses to Expand

Role of: Morgan State

A 1960 -- Framptom Commission recommended
that Morgan be expanded to serve role of
principal institution in Baltimore. Maryland
ignored recommendation

A 1966 -- Maryland establishes entirely new
Institution -- UMBC



1947 -0 ®&aryland Ignores Report That Would Have Made

UMES Principal Institution on Eastern Shore

nNnSali sbury Statg Coll@ege, shoG@Gdwder n

change its function and be recommended merging SSU into

converted into a two-year UMES because the 1

community college. Maryland result in a better opportunity for

State [UMES] should remain a students of both, better teaching

four -year institution and might and learning situations for all, and

be put within the state college a more adequate service to the

system. o community. o

1970 Report Final Report of the

Governor s Com
Education (1975)

PTX 409 at CET-00004323; PTX 380 at CET-00004510



1974 Cox Commission Recommends

Special Funding for HBIs

PTX 22 at MDED-00017394-95.



